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JOHN  G-.  JOHNSON, 
Ji  B«  LYNCH, 


Appellee, 


Appellant, 


APPEAL  FROM 
MUNICIPAL  COURT 
OF  CHICAGO. 
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MRi  PRESIDING  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF 

THE  COURT. 

Defendant  appeals  from  a  Judgment  in  a  forcible  detainer 
action  ousting  him  from  possession  of  an  apartment  which 
he  originally  occupied  under  a  written  lease* 

Prior  to  the  expiration  of  this  lease  plaintiff 
served  a  written  notice  that  defendant's  occupancy  after 
the  termination  of  the  lease  would  be  as  a  tenant  from 
month  to  month*   Service  was  had  by  leaving  a  copy  with 
the  eighteen  year  old  son  of  defendant  at  the  premises. 
This  service  meets,  the  requirements  of  section  10  of .  the 
Landlprd  arid  Tenant  Act  (ill*  R^vi  Stats.  19^9,  chap.  80), 
which,  as  said  by  this  court  in  Levin  v.  Pabst,  Z'^l  111, 
App*  7^,  "points  out  a  method  whereby  a  landlord  may  serve 
notice  on  his  tenant. concerning  the  property  occupied  or 
rented  by  the  tenant, "   Other  questions  raised  by  defendant 
do  not  merit  consideration*   The  month  to  month  tenancy 
was  properly  terminated  and  all  requirements  of  the  Federal 
Rent  Control  Act  complied  with, 

Thff  judgment  is  affirmed. 

AFFIRI'ffiD* 

Feinberg,  J*,  concurs* 
Tuohy,  J. ,  took  no  part* 
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General  No,  9703 
Charles  Hubert, 

V3, 

G.    D.   Bertolino, 


STATS  OF  ILUNOIS 


oCTOBiiri  TiiM^l,A.D.1950 


Plaintiff -Appellee , 


Defendant -Appel lant • 
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THIRD  DISTRICT 


Agenda  No.  3 

Appeal  from 
Circuit  Court  of 
Macoupin  County 
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"li'heat,  ^   J* 

This  is  an  appeal  from  a  judgment  of  v^OOO.OO  entered  upon 
jury  verdict  for  personal  injuries  and  property  damages,  as  a  re- 
sult of  the  collision  of  two  automobiles  at  an  intersection  in 
Gillespie,  Illinois,  Motions  for  judgment  notwithstanding  the 
verdict  and  for  new  trial  were  denied. 

Plaintiff  charged  tiiat  on  Uctober  23,  1946,  he  was  driving 
his  Hudson  automobile,  with  due  care  and  caution,  in  a  westerly 
direction  on  Elm  Street;  tiiat  defendant  was  driving  his  Dodge 
truck  easterly  on  said  street  and  negligently  attempted  to  nake 
a  left  turn  northerly  on  Adams  Street,  resulting  in  a  collision, 
by  reason  of  which  he  was  injured  and  his  car  was  damaged.  Defen- 
dant filed  a  general  denial  answer,  with  a  counterclaim  alleging 
damages  by  reason  of  the  negligence  of  plaintiff.  The  jury  found 
plaintiff  not  liable  as  to  the  counterclaim  and  awarded  him  damages 
as  aforesaid. 
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As  to  th0  asslgnnenta  of  error  which  in  substance  charged  t^iat 
plaintiff  waa  not  in  the  excercine  of  due  care  and  that  defendsjnt  v»-as 
not  negligent, it  ia  sufficient  to  state  that  from  tiie  evidence,  those  v/ere 
questions  for  the  Jury. It  cannot  be  said  that  as  to  either  finding, auoh 
was  against  the  laanlfest  weight  of  the  evidenee. 

It  la  then  cnarged  that  th«  Court  «:rr9d  in  the  giving  of  certain 
plaintiff's  ln!9tr!^ctioriS,  Considering  the  ingtructions  as  a  whole  and 
a3  «  connected  body  and  3erie3,snd  considering  the  evidance,  it  q-vnnot 
b»  sAld,  f  At  there  wag  any  j*eversiMe  error  or  th.-t  both  parties  did  not 
have  a  fair  and  Ic^irtiJil  trial. 

The  Ju-a^^-ent  of  t,lvs   Circuit  Court  Is  afflriaed, 

Afflnaed, 
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EDV/IN  J,    BLAIlLEY,    .SR.,    GLADYS   ELAKLEY 
and  EDVJIN  J.   BLAKLEY,    JR.,    a  minor, 
by  EDV/IN  J,   BLAKLEY,    SR.,    his   father 
and  nejct  friend, 

Appellants, 
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APPEAL  FROM 
SUPERIOR  COURT, 
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ALBERT  GLASS,  LeROY  HOPIvINS  and 
JANE  HOPKINS, 

Appellees, 

FIR.  PRESIDING  JUSTICE  SChl'/ARTZ  DELIVERED  THE  OPINION 
OF.  THE  COUT^T. 

This  is  an  appeal  by  plaintiffs  from  a  judgment 
rendered  upon  a  directed  verdict  finding  the  defendants 
not  guilty  in  a  suit  for  property  damages  and  personal 
injuries  arising  out  of  a  collision  between  an  automobile 
and  a  horse  v^hich  escaped  from  the  enclosed  pasture  of 
the'  defendant  Glass.   On  the  trial,  plaintiffs  called 
defendants  for  examination  under  Section  Sixty  of  the 
Practice  Act,  The  evidence  thus  produced  shows  that  the 
horse  i/as  purchased  by  LeRoy  Hopkins  and  given  to  his 
daughter  Jane  who  vras  twelve  or  thirteen  years  old  at 
the  time  of  the  accident.  The  defendant  Glass's 
daughter,  Barbara,  was  a  friend  of  Jane's,  and  on  the 
day  in  question  Jane  rode  the  horse  to  the  Glass  place, 
put  him  in  an  enclosed  pasture  with  Barbara's  horse, 
unsaddled  and  unbridled  him,  and  then  attached  the 
gates  securely.   Later,  when  the  girls  were  looking  out 
of  a  v;ind©w  of  the  house,  they  saw  the  horses  beyond 
v/hat  they  thought  might  be  the  fence  of  the  pasture,  went 
out  to  investigate,  found  the  horses  v;ere  not  in  the 
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pasture,  and  proceeded  to  look  for  them,  Edvrin  Blakley 
was  driving  his  avitomobile  on  Dundee  road  \;hen  the  two 
horses  came  out  of  a  driveway,   Blakley  applied  his 
brakes,  but  struck  the  Hopkins  horse,   Jane  and  Barbara 
came  running  out  of  the  driveway  through  which  the 
horses  had  passed  and  asked  Blakley  if  he  had  seen  them. 
Blakley  told  them  he  had  hit  one  of  them  and  that  they 
had  run  back  up  the  next  driveway  on  the  west.  The 
girls  immediately  ran  after  the  horses,  and  they  were 
finally'-  returned  to  their  pasture. 

The  amended  complaint  on  which  action  was  brought 
charges  general  and  specific  negligence.  At  the  trial, 
however,  and  in  their  brief  the  plaintiffs  rely  on  the 
statute  first  passed  in  I87I  and  subsequently  amended, 
(ch.  8,  sec.  1,  111.  Rev.  Stat.  19'+9),  making  it  unlawful 
for  an  animal  to  run  at  large,  but  providing  that  no 
owner  or  keeper  shall  be  liable  for  damages  on  that 
account  if  the  animal  is  running  at  large  without  his 
knov;ledge,  when  such  ovmcr  or  keeper  can  e  stablish  that 
he  used  reasonable  care  in  restraining  the  animals  from 
so  doing,  lA/hile  plaintiffs  thus  accept  the  statute  as 
the  basis  of  liability,  thej^  do  not  refer  to  the  statute 
in  their  complaint,  but  base  their  claim  upon  general  and 
special  negligence,  in  that  the  defendants  failed  to 
properly  guard  the  horses  and  permitted  them  to  run 
unattached  on  the  highv/ay.  They  also  seemed  at  times 
during  the  course  of  the  trial  to  take  the  position  that 
having  proven  the  horses  viere  on  the  highv;ay  without 
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riders,  the  rule  of  res  ipsa  loquitor  applied  and  the 

burden  shifted  to  the  defendants  to  show  that  they  v;ere 
not  negligent.   In  oral  argument  In  this  court  the 
plaintiffs'  co-unscl  reverted  to  this  position.  There 
is  some  merit  to  the  point  that  not  having  pleaded  the 
statute,  they  cannot  rely  on  it.   Ho^./ever,  it  is  oiu" 
opinion  that  v/ithout  respect  to  these  formal  objections, 
the  evidence  adduced  on  behalf  of  the  plaintiffs  reveals 
affirmatively  that  the  defendants  were  not  negligent  and 
that  there  is  no  liability  under  the  statute. 

Neither  the  defendant  Glass  nor  the  defendant 
Hopkins  knew  that  the  horse  had  been  placed  in  the 
pasture  or  consented  to  its  being  placed  there.   There 
is  nothing  to  show  that  Glass  in  any  way  controlled  the 
keeping  of  the  horse.  No  act  of  negligence  on  his  part 
is  sho-i-m.   Blakley  testified  that  Jane  Hopkins  told  him 
that  "the  horse  had  been  kept  in  the  Glass  pasture  during 
the  day  and  had  gotten  out  through  the  broken  fence." 
She  was  not  asked  about  this  and  did  not  testify  vrith 
respect  to  it  when  she  was  put  on  the  v/itness  stand  by 
the  plaintiffs.  The  conversation  was  not  material  so 
far  as  the  defendants  Glass  or  LeRoy  Hopkins  v/ere  con- 
cerned.  Blakley,  Sr.,  also  testified  to  a  conversation 
with  Barbara  Glass  to  the  effect  that  the  horse  was  kept 
on  the  Glass  property  most  of  the  time.  An  objection 
to  this  testimony  insofar  as  it  related  to  the  defendant 
Glass  was  also  properly  sustained.   It  is  not  argued  that 
these  rulings  were  erroneous.  The  only  other  item  of 


evidence  on  which  the  defendant  Glass  could  be  charged 
with  negligence  is  that  Blakley  testified  that  he  saw 
a  fence  wire  doKTi,  but  did  not  l-oiow  whether  this  was 
in  the  Glass  pasture  or  some  other  field.  Further, 
it  is  our  opinion  that  Glass  was  not  the  keeper  of  the 
horse,  as  that  term  is  used  in  the  statute  in  question. 
Something  more  than  the  fact  that  the  defendant  Jane 
Hopkins  visited  her  friend  Barbara  Glass  and  placed 
her  horse  in  the  Glass  pasture  is  required  to  fix  the 
responsibility  of  a  keeper  on  Glass,   Hancock  v.  Finch, 
126  Conn.  121  (1939)  9  A  2d  811 5  Janus  v.  Akstin,  91  N.H. 
373  (19^1),  20  A.  2d  5525   Raymond  v.  Bujpld,  89  N.H.  38O 
(1938),  199  A.  91,   It  also  appears  affirmatively  from 
the  evidence  that  Glass  had  provided  both  a  stable  and 
an  enclosed  pasture  for  his  daughter's  horse.   In  the 
absence  of  any  evidence  to  the  contrary  ,  that  is  suffi- 
cient to  comply  with  the  proviso  in  the  statute. 

The  testimony  presented  by  the  plaintiffs  shows 
affirmatively  that  Hopkins  gave  the  horse  to  his  daughter 
and  that  he  did  not  participate  in  any  way  in  the  arrange- 
ment for  the  visit  or  visits  his  daughter  made  to  Barbara 
Glass.  Under  these  circumstances,  no  liability  can  be 
imposed  upon  him. 

As  to  Jane  Hopkins,  her  testimony  v;hen  produced 
as  a  witness  by  the  plaintiffs  under  sec.  60  reveals  that 
she  exercised  care.   She  states  explicitly  that  when  she 
arrived  at  the  pastirre,  she  unbridled  and  unsaddled  the 
horse,  let  him  out  in  the  pasture,  and  then  attached  the 
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gates  secuTely.   She  continued  to  observe  the  horses  from 
the  house  and  when  she  noticed  that  they  v;ere  too  far  back 
to  be  in  the  pasture,  immediately  went  after  them.  The 
only  basis  upon  vrhich  the  plaintiffs  can  rest  a  claim 
against  her  is  that  she  said  she  did  not  observe  the 
condition  of  the  fences  or  the  gate.   It  would  not  be 
reasonable  to  expect  her  to  make  an  inspection  of  the 
fences  which  surrounded  the  pasture,  and  as  the  gate, 
according  to  her  testimony,  i.^as  securely  fastened,  there 
could  be  only  one  conclusion,  that  it  v/as  a  secure  gate. 

Prior  to  the  enactment  of  the  strtute  in  question, 
there  was  no  liability  in  Illinois  for  injuries  caused 
by  an  animal  running  at  large.   The  burden  was  plaoed 
on  the  landlord  to  fence  his  land  against  the  depredation 
of  animals.   Seeley  v.  Peters.  10  111.  130;  C.  B.  &  Q.  Ry. 
Co.  V.  Cauffnan.  38  111.  W25|  Head en  v.  Rust,  39  HI.  186. 
The  statute  was  passed  for  the  purpose  of  changing  the  law 
of  Illinois  as  it  -/as  laid  dovm  in  the  cases  cited  above 
and  v/as  aimed  primarily/  at  situations  where  animals  were 
turned  out  to  graze  and  roam  at  large.  The  fact  -'-.hat  a  horse 
is  riderless  and  unattended  does  not  in  and  of  itself 
constitute  running  at  large  within  the  meaning  of  the 
statute.  An  animal  is  not  rimning  at  large  where,  \d.thout 
negligence  on  the  part  of  the  owner,  it  escapes  from  a 
pasture  and  the  ovmer  goes  in  pursuit  thereof.   Collinsville 
V.  Scanland,  58  111.  221;   Kinder  v.  Gillespie.  63  HI.  88; 
Myers  v.  Lapp,  101  111,  App.  182;   DeBiicX  v..._Gadcle,  319  HI. 
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App.  6095   Gup.y  V.  Weele^  3^+0  111.  App.  111.   It  is  argued 
'hj   the  plaintiffs  that  having  proven  the  horses  were  on 
the  highway  riderless  and  apparently  unattended,  a 
prima  fapie  case  was  made.  Where,  hov/ever,  as  in  this 
case,  the  plaintiffs  further  prove  facts  which  show  no 
liability  either  under  the  statute  or  the  charges  of 
negligence,  it  was  proper  for  the  coui-t  to  direct  a 
verdict. 

Judgment  affirmed. 

Friend  and  Scanlan,  JJ,,  concur. 
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EWBETT  DALE  PHILLIBS, 

Plaint  Iff -^ppslleo, 

▼». 

DSCAT'JR  CHECKER  GAB  COMPANY,   INC.,  a 
Corparati<Hi,  and  HARET  fSli%f 

Defendants  •^Appellant  a . 


IftMl*  lio«  7 


3  42I.A.  157^ 


Atpeal  from 
Circuit  Court  of 
Macon  County 


0»Conaor,^J. 

The  Daeatur  Checker  Cab  Co.,  loc*  and  Barry  friee,  tbe  driver 
of  it5  cab,  both  defendanta'-appelXanta,  have  appealed  frcxs  a  Jtidpnent  of 
tbe  Circuit  Court  of  Haoon  Coxmty  in  favor  of  Everett  Dale  PhiUipa  in 
the  sfflount  of  ^15,000,00  aa  a  result  of  injuries  the  plaintiff-appelle« 
sustained  when,  as  a  ped<^strian,  he  was  struck  by  their  cab«  The  acci* 
dent  occurred  about  eight  r.K,  on  the  evening  of  October  16,  19^.3,  Tha 
veather  uoa  rainy  and  aiaty  at  the  tioe  ot  the  accident. 

The  plaintiff  went  to  a  tavern  across  the  street  farom  hla  rooming; 
house  of  North  Jasper  3tre«t  in  Decatur  for  the  purpose  of  phoning  for  a 
taxi,     He  was  there  Just  long  enough  to  raaVe  the  call*     lie  made  qq  purchases 
and  was  sober.    Horth  Jasper  Street  is  a  paved  street  30  feet  wide.    There 
is  a  15  foot  sidewalk  extending  traoi  the  front  of  tbe  tavern  to  the  westerly 
curb  on  North  Jasper  Str.et.    The  plaintiff's  rooming  house  is  easterly 
across  the  street  and  northerly  about  50  to  60  feet  from  the  tavern.    The 
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tavern  le  qt»«tlon  i«  about  60  feet  north  of  t^re  East  SangasKm  StrtMi, 
mnning  ©aetarly  and  westerly,  cixjsBea  North  Jasper  Street,  luRBdiately 
south  of  the  intersaction  Janper  Street  declines  to  tha  south  so  as  to 
nm  lader  a  railroad  rii^ht  of  way  aljoixt  200  feet  south  froot  Ee«t  Sangaaoa 
Street, 

The  plaintiff's  intsntions,  up<m  leaving  tbs  ^aTarn^  vera  to 
eross  the  street  to  his  roooing  house  to  get  his  coat  and  then  to  noet 
the  taxi  he  had  ordered,  Whi?e  inaide  the  tavern  he  could  see  a  lallow 
Cab  (not  involy^ad  in  this  accident  aad  not  the  eab  ordered)  parked,  hnaded 
north,  aeross  the  street  and  sli|;btly  to  th*  south.  As  he  left  the  tavern 
he  could  see  the  lights  of  a  car  traveling  north  oe  Jasper  Str«=iet  south  of 
the  SangflRoa  Street  intcrseotion*  He  saw  no  traffic  approaching  fren  the 
north,  and  upoo  looklni?  a?ain  to  bis  rifrht,  or  south,  fas  sew  the  car  vhich 
he  had  prevlr^usly  seen  turn  east  at  Sanf^aaion  3tr*^9t,  At  on**  ttjno  in  his 
teatimoi^  he  referred  to  this  look  to  the  south  as  a  "fleetinf?  glance", 
Aa  It  was  then  T«inin^  the  plalnti^  pulled  up  his  sweater  over  the  baek 
of  his  head  in  such  a  way,  according  to  hla  testimony,  es  *not  tc  obstruct 
his  vision".  The  plain-i^f  broke  into  a  "trot",  which  he  described  as  a 
fast  walk,  toward  his  roan  across  the  street.  The  plalnti^  was  hit  by 
the  car  coning  froBi  the  south  after  he  took  2  or  3  steps  frcB  the  ccirb. 
The  testimony  of  other  witnesses  placed  the  spot  of  impact  nearer  to,  but 
westerly  of,  the  center  of  the  str^^et.  Witnesses  for  both  sides  failed 
to  see  the  plaintiff  look  before  going  into  the  street,  but  they  do  not 
claim  that  he  did  not  look  to  tha  south. 

The  defendant,  the  drlvsr  of  the  cab,  was  traveling  north.  He 
was  aloao  in  the  taxi  smd  on  his  way  to  pick  up  a  passenger*  His  wind- 
shield wipers  were  operating,  and  ha  had  restricted  Tision  to  either  side. 


-2- 


*,P    -.o.-f.r?        I 


1  K  t^flfc  exn 


Jja;   Ojv 


'Jo»?.<w  t«o  6rf-+  wa6  sri   . 


^r(,* 


oJ^  ax 


»;i^ 


e^*  -ttt"^    eq- 


.ynv 


*.^  -«.,-*^r  r!^ 


-t;a    -r-j 'v^  v" 


■  •■iJ 


.ej:xi 


(Jilav 


iv.H-.       -.,,       U. 


U.3      ..  .il 


■an    *;     raU: 


o*iJ  ,lo  V 


f?!?r  r:f 


riiii:  iTi-.^.o 


oy.c.T~  onv 


•-fi- 


The  apaed  of  his  cab  wa?  about  30  railea  p*5r  hovir,  aocordiag  to  hia  teetl- 
aiony.     He  did  not  see  the  pliiintiff  before  he  struck  hia,  hut  at«td8 
that  be  had  "only  a  vision"  of  hi.n  as  he  wag  being  hit.    The  driver  rloea 
sot  know  In  which  direction  the  fdalntiff  was  cresalag  the  street.    The 
taxi  traveled  about  75  fteat  after  the  lapaot,  with  the  islaintiff  caufht 
on  the  front  of  tlie  car.    The  plsintlff  received  very  serioxis  injuries, 
a  coaapound  conadnuted  frsoturR  of  both  legs.    The  Injuriea  caiaed  are,  to 
an  e^'tent,  permanent,  and  resulted  in  laedical  expenae  of  ''i<400,00  to  the 
date  of  the  trlsl,  ant*.  ccrn9id'*r!ible  loss  of  tiae.    The  v^dict  was  eom- 
aensurate  vith  the  injuries  sustained. 

The  appellante  urge  that  the  trial  court  errad  in  not  directing 
a  verdict  for  the  defen'i'antg  and  ir  not  entering  jT*^ga©nt  notwithstanding 
the  verdict.     In  tbf^ir  brief  and  argiaaent  they  say  that  this  question 
revolves  more  or  less  about  the  plaintiff's  own  contributory  negllstence. 
There  seeaa  to  be  little  room  to  dis^Jute  that  sorse  neg'i  igence  of  the  de- 
fendants war  i^atabliahed  in  the  plaintiff 'a  proof. 

If  the  evidence  la  such  that  the  ndnda  of  reasonable  aen  would 
differ  ap  to  whether  or  not  the  plaintiff  vea  In  the  exercise  of  due  care 
for  hia  own  jtafety,  then  tl-.at  Idbub  must  be  ewbaaitted  to  the  jury.     Miller 
V,  7aneilr  33'^  111.  App.  Ij  Cannon  v,  Kiel,  ?52  HI.  App.  550,  at  pags  558| 
Deheav^  ▼.  Hlnea.  217  111,  App,  iZt,  at  pa««  /,34|  and  MoroH  v,  Gatg.  390 
111,  A7B,  at  pefre  4^6, 

It  ia  not  the  province  of  the  trial  ju-^Re  to  weigh  the  evidence 
to  hia  own  perscmal  satisfaction,  but  rather  to  determine  If  there  is  any 
•Tidoaec  which.  If  true,  vovli  have  tended  to  support  the  vordlot  for  the 
pUintlff,    Pluab  V.  Saijj,  366  111,  273. 
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Tho  plaintiff,  wltii  tb»  weathor  condltilons  as  they  were,  testified 
that  he  looked  to  the  south  as  hfs  coae  out  of  tha  t«rcni  and  he  »a.v  the  lights 
of  a  car  casing  north.     He  tt^n  looked  north  und  s«v  oo  traffic,  axA  then 
locked  south  again  before  he  stepped  frata  the  sidewalk  to  see  this  car  turn- 
ing off  on  Sengemon  Street,     He  went  a  short  distance  into  the  street  and 
vas  struck  hj  the  t«ixi  and  injured.     It  is  tnie  that  on  cross  •xsaainatlon 
th«  plaintiff  referred  to  his  last  southerly  observation  as  a  "fleeting 
glance  to  the  south" ,  but  on  direct  efvidence  be  told  of  looking  to  the 
south  on  the-ss  two  occasions  &nd  d   scribed  to  the  jwry  the  approximate  loca- 
tion of  the  n^rth  bound  autuaobile  which  he  saw  turn  at  the  InterBection, 
Be  said  thore  was  no  traffic  between  hla  and  the  automobile  staking  tha  turn 
on  Sangaaon  S'jreet,    The  plaintiff  gave  a  description  of  what  hs  saw  on  that 
rainy >  aisty  night  as  he  looked  to  the  south  twice  an<i  the  north  once  before 
entering  the  street.    There  v«as  no  evidence  in  contradiction.     On  the  faets 
ae  iis  -'idscx'ibed  theia,  we  can  see  reasonable  ndrids  differing  as  to  the  visdoa 
of  his  conduct  for  his  own  protsction.    This  is  all  that  is  required  to  maVe 
it  a  Jury  question,  and  it  was  ^anper  for  the  trial  judge  to  subciit  the  issues 
to  tho  jury. 

It  la  the  next  contention  of  the  defendiinta  that  it  wa^  error  not 
to  grant  their  aotion  to  withdraw  F&.agrspbs  6(d)  and  7(d}  of  the  complaint 
froB  the  eonsld'^ration  of  the  jury,     Far*grapb  6(d)  alleges  a  duty  and  Para- 
graph 7(d)  a  breach  of  that  duty  to  reduce  the  speed  of  the  taxi  as  it  ap- 
proached and  crossed  the  Intor&ection  of  Jasper  and  3angaaon  Streets.    These 
aUeeations  have  reference  to  sub-eection  C  of  Paragraph  14>6  of  the  ynifora 
IfllflC  fel^icle  f^%f  which  provides  in  reference  to  speedt 

"The  fact  that  the  speed  of  a  vehicle  Is  lower  than  the  foregoing  prlae 
facie  lialts  shall  not  relieve  the  driver  from  the  duty  to  decrease  tfa*. 
spend  when  approaching  and  crossing  an  intersection      «»«.•> 
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In  th9  aasver  tbs  defaiKiantB  admitted  the  dutj  sod  denied  the  breach. 
TM.6  aocldeat  occurred  approxirawtely  60  fe«t  north  of  tte  intersection  imd 
therefore  it  is  the  theory  of  the  appellants  that  this  statute  i»  not  appli- 
cable.    It  can  hardly  b<»  aaid  that  the  legislative!  Intent  of  this  statute 
la  solely  to  reduce  the  force  with  which  two  Tphicles  aipht  collide,  but 
as  well  its  purpose  is  to  paraiit  more  time  and  opportunity  for  a  driver  to 
observe  the  traffic,  both  vehicular  and  foot,  approaching  from  either  side 
•ad  still  not  aacrifice  his  ability  to  keep  track  of  the  traffle  ahead  of 
hln  and  sipproaching  from  tht  opposite  direction.     An  intersection  plaees 
more  responaibility  on  a  driver  tor  he  has  taoi-e  basards  to  observe,  and 
It  is  highly  posaiblfl  that  a  failiire  to  slow  for  an  intersection  oiRht 
cause  confusion  or  deoreasa  the  efficiency  of  his  observation  of  the  rosd 
ahead  that  might  conceivably  result  in  daaags  50  or  60  feet,  or  even  awre, 
past  the  intersection. 

Plaintiff's  Instruction  No,  1  is  lengthy  and  defines  the  issues 
contained  in  the  pleadings,  both  fro«  the  complaint  and  fr«B  the  answer. 
The  appellants  do  not  contend  that  the  issues  are  Incorrectly  stated,  but 
believe  that  in  peraaltting  an  instruction  of  this  type  to  be  given  aaounts 
to  Mndlng  the  pleadin«rs  to  the  Jury  roos.    AppelJants  also  suggest  that 
It  could  be  alflleading  to  the  jury  to  hear  the  Jud(»e  mention  these  is.-ruos 
for  tb^  aiiitht  believe  thea  to  be  his  conclusions. 

Defendant's  Instruction  Bo,  28  eorr«eted  this  poselbllity,  as 
the  court  could  best  do  by  telling  the  Jury  that  by  none  of  these  1b- 
structions  did  he  nean  to  Rive  his  oftrsonaJ.  opinion  on  qiieetions  of  fact. 
It  Is  necossary  that  the  Jury  know  ths  issues  in  the  case  and  we  knew  of 
no  other  way  to  inform  them  other  than  to  aocurately  state  them  in  the 
instructions. 
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Certain  iBstruotion.  in  the  l..«gua^6  of  the  Jlotor 

Vehicla  3t.tuto  vere  given  the  Jury.   ^ne  such  pr^.ctlce 

in  general  is  not  approved,  yat  in  the  instant  case  in  view 

of  the  evidence,  and  because  it  1b   believed  no  different 

conclusion  would  haVe  been  reached  by  the  J^ary  had  suoh 

instruction  not  been  siv«n  -•nv  ",^««4v,t 

-jcw-i  .^iv^n,  «.ny  _^os3ibl©  error  was  hErislese. 

After  full  considsration  of  ths  iastruotions  as  a 
^ole  they  are  not  such  that  have  deprived  the  dafandant  of 
a  fair  trial.  T^e   Judgment  of  the  Circuit  Court  of  M.^^on 
County  i3  affirmed. 


Judgaie  nt  af  f  irmed . 
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STATE  uF  ILLINOIS 


APPSLJJiTE  COUKT 


OCTOBER  T  ERM,  A. D. 1950 


General  No.  9715 

Herman  Benning, 

vs. 
Fr6ink  Niehaus, 


;  1 


b 


THIRD  DISTRICT 


Plaintiff -Appellee, 


Defendant-Appellant • 


Agenda  No.  14 


3  42I.A.  157 


Appeal  from 
Circuit  Court  of 
Montgomery  County. 


Wheat,  dk  J. 

This  is  an  appeal  by  the  defendant,  Frank  Niehaus,  from  a 
judgment  in  the  sum  of  vl215o75  in  favor  of  plaintiff,  Herman 
Benning,  entered  upon  a  written  instrument  concerning  reimbursement 
to  plaintiff  for  his  services  and  advances  in  caring  for  one  Lizzie 
Nieliaus,  now  deceased. 

The  matter  was  heard  before  the  Court  without  a  jury   on  the 
pleadings  and  stipulated  facts,  and  from  tne  latter  it  appears  that 
de'fendant's  brother,  Henry  Niehaus,  died  testate  March  31,  1939, 
leaving  a  life  estate  to  his  wife,  Lizzie  Niehaus,  and  upon  her 
death,  one-fourth  of  the  remainder  to  his  brother,  Frank  Niehaus, 
defendant  herein,  and  one-fourth  to  his  sister,  Lizzie  Uieke,  who 
thereafter  died  intestate  leaving  as  her  sole  heir  the  defendant, 
Prank  Niehaus,  by  reason  of  which  he  became  entitled  to  one-half  of 
decedent's  estate.  The  other  half  of  the  remainder  of  the  Henry 
Niehaus  estate  was  left  to  the  following  relatives  of  his  wife, 
Lizzie  Niehaus,  in  the  proportions  indicated:  Minnie  Miller,  sister. 
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1/12;  Hannah  Meyers,  sister,  l/l2;  Herman  Benning  (the  plaintiff  here- 
in) brother,  1/12;  John  Benning,  brother,  l/l2;  Helen  Benning,  niece, 
1/12 ;  Frank  Benning,  nephew,  1/24;  and  Louis  Benning,  nephew,  1/24, 
The  material  parts  of  the  instrument  upon  which  this  action 
is  based  are  as  follows: 

"It  is  agreed  by  and  between  (the  above  named  brothers, 
sisters,  niece  and  nephews  of  Lizzie  Niehaus  and  defendant) 
that  (plaintiff)  is  entitled  to  receive  the  sum  of  ^.100, 00 
per  month  for  his  services  in  caring  for  Lizzie  Niehaus,  now 
deceased,  together  with  the  sum  of  ^2S7»71,  which  (plaintiff) 
has  paid  out  of  his  own  funds  for  said  Lizzie  Nienaus  in  her 
lifetime;  and  that  nis  services  in  caring  for  said  Lizzie 
Niehaus  be;:;an  March  1,  1942,  and  ended  December  1,  1946,  •  •  • 
all  of  which  amount  to  the  sum  of  i;47S7»71,  and  it  is  further 
agreed  that  said  sum  shall  be  paid  as  follows:  itfhatever  re- 
mains of  the  estate  of  Lizzie  Niehaus  after  payment  of  other 
debts  •  «  •  shall  be  paid  to  (nlaintiff )  to  apply  on  said  in- 
debtedness; the  amounts  due  each  of  us  on  account  of  the  sale 
of  (certain  real  estate  previously  sold  to  pay  debts  and  claims 
again.st  the  estate  of  Henry  J,  fliehaus)  which  is  about  ii600,00, 
shall  next  be  applied  on  said  indebtedness,  and  the  balance 
shall  be  paid  out  of  the  money  due  us  from  tne  estate  of  Henry 
J,  Niehaus,  deceased.  It  is  understood  that  the  part  each  of 
the  undersigned  are  to  pay  are  as  follows:  Minnie  Idller,  1/12; 
Hannah  Meyers,  1/12;  Herman  Benning,  l/l2;  Kaynard  Benning,  as 
executor  of  the  will  of  Jo^in  Denning,  deceased,  l/l2;  Helen 
Benning,  1/12;  and  Frank  Benning,  1/24;  and  Lewis  Benning,  I/24; 
And  Frank  Niehaus,  1/2,  the  same  being  in  the  proportions  which 
the  parties  hereto  are  entitled  on  distribution  of  tne  estate 
of  said  henry  Niehaus,  deceased, 

"Each  of  the  parties  hereto  sign  and  execute  this  con- 
tract in  consideration  of  the  signing  and  execution  of  the 
same  by  all  the  other  parties  hereto. 


"Litchfield,  Illinois,  September  13, 
(Signed)  Lewis  M,  Benning 
(Signed)  Minnie  C,  Miller 
(Signed)  ilaynard  Benning 
(Signed)  Hanna|i  Meyers 
(Signed)  Henry  F,  Peters 

Trustee  for  Hannah  Mey«rs 
(Signed)  Frank  Benning 
(Signed)  Helen  Benning 
(Sighed)  Herman  Benning 


1947, 


(SEAL) 
(SEAL) 
(6EAL) 
(SEAL) 

(SEAL) 
(SEAL) 
(SEAL) 
(SEAL) 
.(SEAL) 

(SEAL)" 
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On  the  same  paper  immediately  following  the  above  signatures 

there  was  written  in  longhand  the  following: 

"I  agree  that  (plaintiff)  have  4. 75 .00  per  month  plus 
i287»71  and  agree  to  pay  ray  proportionate  share  of  sane, 
as  per  above  agreement o 

"Litchfield,  111.  October  4,  1947 

(Signed)  Frank  Niehaus" 

It  was  stipulated  that  such  instrument  was  signed  by  all  par- 
ties except  Frank  Kienaus,  on  or  about  September  13,  1947,  and  by 
him  on  or  about  October  4,  1947;  that  plaintiff  paid  out  of  his  own 
fvmds  for  Lizzie  Niehaus  during  her  lifetime  si257.71;  that  she  died 
testate  December  1,  1946;  that  defendant  received  no  assets  from  her 
estate;  that  the  foregoing  instruraent  provided  that  defendant,  if  at 
all  liable,  was  to  pay  one  half  of  the  amount  found  due  plaintiff, 
but  tnat  any  such  amount  snould  be  computed  at  the  rate  of  *75»00 
per  month  for  care  for  the  period  therein  named  instead  of  at  the 
rate  of  vlOO.OO  per  month,  as  agreed  by  other  signatories;  that  on 
the  basis  of  v75»00  per  month  the  total  would  amount  to  ;^^662,71 
which  included  the  advances  of  plaintiff;  that  from  this  was  to  be 
deducted  the  remaining  balance  on  tne  estate  of  Lizzie  Niehaus, 
amounting  to  v>565»33,  and  the  further  sum  of  ^667«07  being  the  bal- 
ance due  upon  the  sale  of  certain  real  estate  mentioned  in  said 
agreement,  leaving  a  balance  of  i;^431»31,  one-iialf  of  waich  is 

1^15»75,  the  amount  for  which  judgment  was  entered,  and  that  if 
defendant  owes  any  amount  at  all,  such  latter  amount  is  correct. 
It  was  further  stipulated  that  all  of  the  parties  named  in  the  agree- 
ment except  defendant,  have  paid  their  pro-rata  share  of  the  amount 
agreed  by  them  to  be  paid,  based  on  the  rate  of  vlOO.OO  per  month; 
that  the  estate  of  Henry  Niehaus  has  been  closed  and  that  defendant 
received  as  his  distributive  share  therein,  the  sum  of  i^l,654»57; 

Numerous  points  have  been  argued  by  the  parties  which  include 
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the  question  as  to  whether  or  not  the  agreement  can  be  regarded 
as  one  under  seal;  as  to  whether  or  not  defendant  by  his  subse- 
quent signing  of  an  addenda,  became  bound  by  the  original  agree- 
ment except  as  to  amount;  as  to  whether  or  not  the  addenda  of  de- 
fendant aiaounted  to  a  rejection  of  the  original  offer  and  amount- 
ed to  a  counter-proposal  which  was  never  accepted;  and  whether 
there  was  any  consideration  as  far  as  defendant  was  concerned. 

It  cannot  be  contended  that  defendant  in  signing  his  narae 
to  t  he  addendum  by  the  terms  of  which  he  agreed  to  pay  on  a  basis 
of  a  v75.00  per  month  charge  instead  of  -;,  100,00  did  not  reject 
the  original  proposal.  The  law  is  that  such  is  a  rejection  of 
the  original  offer  and  constitutes  the  making  of  a  counter-offer, 
(Worley  v.  Holding  Corporation,  343  111,420;  Snow  v,  Schulman, 
352  111,63).  The  addenda  rejected  the  original  offer,  adopted 
the  general  plan  as  to  manner  and  formula  of  payment  as  specified 
in  the  original  instrument,  and  counter-proposed  a  settlement  at 
a  lesser  rate,  Was  there  ever  any  acceptance  of  defendant's 
coxxnter-proposal?  It  has  been  held  that  except  where  a  partic- 
ular mode  of  acceptance  is  prescribed  by  the  offer,  an  acceptance 
need  not  be  express  or  formal,  but  may  be  shown  by  words,  acts, 
conduct,  or  acouiesence  indicating  assent  to  the  proposal  or 
offer. 

It  is  to  be  noted  that  the  counter-offer  contained  no 
method  of  indicating  acceptance  thereof  nor  as  to  any  time  limi- 
tation within  which  payment  might  be  made  by  the  other  parties, 
or  that  notification  as  to  the  making  of  the  payments  be  given 
defendant.  It  appears  from  the  stipulation  that  the  other  par- 
ties did  make  the  payments  provided  for,  and  it  must  be  held 
that  such  was  sufficient  to  constitute  an  acceptance  of  defen- 
dant's counter-proposal  as  contained  in  the  addenda, 
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One  question  remains  and  that  is  as  to  whether  or  not  there 
was  any  consideration  to  support  defendant's  counter-proposal. 
Consideration  may  relate  to  a  benefit  received  by  the  promisor  or 
a  detriment  incurred  or  sustained  by  the  promisecat  promisor's  re- 
quest,  (Williston  on  Contracts,  bec.l02)#  In  this  case  the  prom- 
isees as  to  the  counter-proposal  were  those  who  agreed  to  make  pay- 
ments to  plaintiff  in  the  original  agreement,  and  such  payments 
were  made  by  them.  They  surely  suffered  a  loss  by  reason  of  ac- 
cepting the  counter-proposal  of  defendant.  Defendant  urges  that 
as  neither  he  nor  the  parties  to  the  original  agree-nent  owed  any 
legal  duty  to  support  or  care  for  Lizzie  Niehaus,  for  whose  care 
plaintiff  was  to  be  reimbursed,  there  was  no  consideration  for 
defendant's  promise.  Assuming  this  to  be  true,  such  is  the  very 
element  which  proves  that  the  other  parties  suffered  a  loss  or 
detriment  in  making  pajrment  to  plaintiff  which  they  were  not  law- 
fully required  to  do  but  did  on  the  strength  of  defendant's  counter- 
proposal,  (Oilman  v,  Fer^^usonf  116  Ill,App,347),  If,  on  the  other 
hand,  the  persons  related  to  the  original  agreement  had  already 
been  under  legal  obligation  to  make  the  payments  which  tney  made, 
they  would  have  suffered  no  detriment,  and  the  payments  made  would 
not  nave  constituted  consideration  for  defendant's  counter-proposal, 

A  contract  having  the  characteristics  of  the  one  under  dis- 
cussion, has  been  classified  as  a  donee-beneficiary  contract,  if 
the  purpose  of  the  promisee  in  obtaining  the  promise  is  to  make  a 
gift  to  the  beneficiary  or  confer  upon  him  a  right  neither  due  nor 
supposed  or  asserted  to  be  due  by  the  beneficiary.  In  suvih  r  case, 
the  third  person  beneficiary,  may  in  his  own  name,  enforce  perform- 
ance of  the  promise,   (Carson  Pirie  Scott  &  Co,  v,  ^arrett,346  111, 
252), 
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By  reason  of  the  foregoing  it  is  the  opinion  of  this  Court 
that  defendant  rejected  the  original  proposal,  that  he  made  a 
counter-proposal,  that  the  same  was  a  cted  upon  and  accepted  as 
appears  from  the  stipulation,  by  the  making  of  payment  by  the  other 
interested  parties  to  plaintiff,  that  the  plaintiff  had  a  right  of 
action  against  defendant 9  In  view  of  the  above  it  is  unnecessary 
to  consider  the  nunerous  other  propositions  of  law  involved  and 
argued  in  this  caseo 

The  judgment  of  the  Circuit  Court  is  af finned. 

Affirmed, 
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STATE  OF  ILLINOIS 
APPELLATE  COURT  THIRD  DISTRICT 

OCTOBER  TERM, A. D. 1950 
General  No.  9729  Agenda  No,  2 


People  of  the  State  of  Illinois, 

Plaint iff -Defendant  in  Error, 


vs, 


Clyde  Coultas, 

Defendant-Plaintiff  in  Error, 


Wheat,   J, 


Error  to   County 
Court  of  Scott 
County 


A, 


Clyde  Coultas,  defendant  and  plaintiff  in  error,  was 
convicted  by  a  jury  on  an  information  charging  him  with  driv- 
ing an  automobile  while  under  the  influence  of  intoxicating 
liquor.  The  jury's  verdict  provided  that  defendant  should  be 
confined  in  the  County  Jail  for  a  period  of  sixty  days  and 
that  he  should  pay  a  fine  of  4-1000,00  and  costs.  He  prosecutes 
this  Writ  of  Error, 

As  error  it  is  urged:  (1)  That  the  guilt  of  defendant 
was  not  proved  beyond  a  reasonable  doubt;  (2)  Certain  exhibits 
were  improperly  admitted  in  evidence;  (3)  Such  exhibits,  in- 
cluding a  bottle  of  whiskey,  were  taken  to  the  Jury  Room; 

(4)  The  instructions  were  not  marked  either  given  or  refused; 

(5)  The  jury  was  recalled  to  amend  its  verdict  by  making  a 
finding  as  to  the  age  of  defendant;  (6)  No  adequate  common 
law  record  was  kept  by  the  Clerk,  but  in  lieu  thereof  the 
Judge's  minutes  appear  and  purport  to  be  a  part  of  a  record. 
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It  will  be  necessary  to  consider  only  assignment  No,  6  relating 
to  the  adequacy  of  the  record. 

In  the  case  of  The  People  vs.  Mimday,  293  111.,  191  at 
196,  the  Court  quoted  with  approval  the  case  of  McKinney  vs. 
The  People,  2  Gilm^540,  and  said,  "The  Court  said  that  in  a 
criminal  case,  after  the  caption  stating  the  time  and  place  of 
holding  the  Court,  the  record  should  consist  of  the  indictment 
***  the  arraignment  of  the  accused;  his  plea;  the  impaneling 
of  the  traverse  jury;  their  verdict , and  the  judgment,"  (See 
also  The  People  vs,  Jones,  375  111,, 567),  In  the  instant  case 
the  amended  information  appears  in  the  record.   Otherwise  it 
does  not  appear  that  any  record  was  kept  by  the  Cleri  as  to  any 
of  the  proceedings  subsequent  to  the  filing  of  the  infonration, 
and  in  pai-ticular  the  record  does  not  show  the  arraignment,  the 
plea,  the  impaneling  of  the  jury,  nor  any  final  judgment, tflawBC, 
Reliance  is  placed  by  The  People  on  the  minutes  of  the  trial  judge 
kept  in  his  docket,  which  were  well  detailed  and  complete.  How- 
ever, it  has  been  many  times  held  that  the  aiinutes  of  the  Judge 
or  his  docket  are  not  a  part  of  the  record  and  cannot  be  consid- 
ered by  the  Court  on  review,   (See  The_Peofile_ vs,  Johnson ^  345 
111,, 3 52  at  35^;  Freegort  Motor  Casualty  Co.,  vs,  Tharp,  406  111., 
295  at  300). 

There  being  no  sufficient  record  in  this  case  the  Iv'rit 
of  Error  will  be  dismissed. 

Writ  of  Error  dismissed. 
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ALFRED  LEEB  and  ROBERT  SMA^IUEL, 

Appellees, 


V. 


JOHN  DU  I-'IELLE  and  KARL  KELDj 
and  HANS  liOSER,  individually 
and  as  an  Oxficer  of  Lake  Valley 
Farm  Products, Inc. ,  a  cor-oora~ 
tion;  and  the  LAKE  VALLEY  FARil 
PRODUCTS,  INC. ,  a  corporation, 

Appellants, 


APPEAL  FROM 
SUPERIOR  COURT 
COOK  COUNTY 
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I-IR.  PRESIDING-  JUSTICE  NIEI-IEYER  DELIVERED  THE  OPINION  OF 

THE  COURT. 

Defendants  appeal  from  a  decree  in  a  suit  for 
specific  performance  awarding  each  of  the  plaintiffs  s$l,100 
and  interest  as  damages  for  the  breach  of  their  several 
contracts  for*  the  purchase  of  a  milk  route  and  a  truck  from 
the  defendants  Du  Melleand  Held  respectively. 

On  November  23,  19^5 »  Held  bought  a  milk  route  and 
a  truck  for  tj2,800,  payable  ^^00   in  cash  and  the  balance 
in  monthly  payments  of  $100  each  under  a  conditional  sales 
agreement  with  defendant  Lake  Valley  Farm  Products,  Inc. 
(hereafter  called  the  dairy),  seller,  reciting  that   "Title 
shall  rema.in  vested  in  the  seller  until  the  entire  purchase 
price  is  pead, "  and  "Buyer  shall  not  assign  this  agreement 
without  the  written  consent  of  the  seller, "   At  the  same 
time  and  par  :ly  in  consideration  of  the  loan  of  above  sum,  he 
entered  into  a  contract  with  the  dairy  whereby  it  agreed  to 
sell  to  him  and  he  agreed  to  buy  from  it  his  requirements  of 
milk,  craam  and  other  dairy  products  sold  or  otherv/ise 
dispensed  by  him  in  his  business  as  a  milk  vendor.   He 
further  agreed  that  he  would  not  sell  or  otherwise  transfer 
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his  business  as  vend.or  to  any  other  party  without  notice 
to  the  dairy.   This  contract  ran  for  one  year,  but  was 
automatically  renevrable  from  year  to  year  unless  terminated 
by  either  party  serving  a  JiO-d.ayG^    notice  in  v-Titing  of 
intention  to  terminate  it  o.t  the  end  of  any  current  year. 
On  Decer.ber  3,  19^5>  Du  Melle  bought  a  ralk  route  and  truck 
for  $3,000,  payable  fp^OO  in  cash  and  the  balance  §3.50  on 
every  day  of  every  week  thereafter,  and  entered  into  a 
conditional  sales  agreement  and  contract  for  his  reo;^uirements 
of  milk,  cream  and  other  dairy  products,  of  like  tenor  and. 
effect  as  the  foregoing  obligptions  of  Keld  vrith  the  dairy. 

On  October  2,  19^6,  Du  Melle  agreed  in  writing  to 
sell  his  route  and  truck  to  plaintiff  Leeb  for  $3»750»   Held 
made  a  like  agreement  with  the  plaintiff  Emanuel  in  respect 
to  his  route  and. truck.   Each  received  a  check  for  05OO 
as  ea.rnest  iTionoy,   The  p,artics  went  to  the  office  of  the 
dairy  v;here  defen6.ant  Moser,  .representative  of  the  dairy 
in  the  transaction,  asked  plaintiffs  to  sign  ne^'  contracts 
for  t'le  purchase  of  their  requirements  of  r.ilk,  cream  and 
other  dairy  products  as  vendors  on  the  respective  routes 
being  purchased  by  them,  sim.ilar  to  the  contra-cts  then  in 
force  with  Du  Melle  and  Hold,  as  a  condition  precedent  to 
the  consent  of  the  dairy  to  the  proposed  transfers,  and  each 
of  the  plaintiffs  refused  to  do  so.   October  5th  Du  Melle 
and  Held  each  notified  the  dairy  of  the  termination  of 
his  requirement  contract  on  its  anniversary  date  in  19^6, 
On  October  10th  plaintiffs  delivered  to  their  attorney  a 
check  for  $6,500,  bo.lance  of  the  purchase  price,  payable  to 
the  order  of  Du  Melle  and  Held,  to  be  turned  over  to  the 
payees  on  the  transfer  of  tr.e  routes  and  trucks  to  plaintiffs. 
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The  next  day  Du  M2ll«  and  Held  each  returned  the  check  for 
§500  received  by  him  as  earnest  money,  stating:   "After 
giving  the  matter  full  consideration,  I  realize  I  f 0  not 
possess  the  right,  title  and  authority  to  sell  the  said 
equipment  and  mill:  route  since  I  am  not  the  legal  ovmer 
thereof. " 

Two  weeks  later  this  suit  in  equity  v;as  commenced, 
Du  Melle,  Keld,Z3i^  Moser  and  the  dairy  were  made  defendants 
and  charged  \\rith  a  conspiracy  to  cause  the  breach  of  the 
contra.cts  with  plaintiffs,  and  with  the  aa-lsual  breach  of 
the  contracts.   Plaintiffs  ask  for  specific  performance  and 
also  for  damages.   Defendants  filed  a  Joint  and  several 
aiiswer  denying  the  conspiracy  and  alleging  that  the  proposed 
sales  of  the  routes  and  trucks  were  subject  to  the  prior 
rights  of  the  dairy  under  the  conditional  sales  agreements 
and  contingent  upon  obtaining  the  consent  of  the  dairy,  and 
that  the  routes  and  trucks  had  been. soldto  bona  fide  purchasers 
before  the  commencement  of  the  suit.   The  case  was  heard 
by  the  chancellor,  who  found  the  defendants  jointly  and 
severally  liable  to  plo.intiffs  for  damages  "because  of  con^ 
spiracy  between  said  defendants,  which  conspiracy  had  for 
Its  purpose,  and  in  fact  accomplished,  the  breach  of  the 
contracts."   He  referred  the  case  to  a  master  in  chancery 
to  hear  evidence  on  the  measure  of  damages  to  be  avrarded 
the  plaintiffs  and  report  his  conclusions  thereon.   The 
court  susto.ined  the  report  of  the  master  and  entered  a 
decree  awarding  each  plaintiff  $1,100  as  damages  for  the 
breach  of  his  contract.   From  this  decree  defendants  appeal. 

¥e  need  consider  only  defendants' contention  that 
"Equity  v;ill  not  retain  a  complaint  for  specific  performance 
merely  to  assess,  damages  v/here  no  equitable  grounds  for 
relief  are  shown,"   Specific  performance  will  not  be  decreed 
when  it  is  beyond  the  power  of  defendant  to  perform  his 


contract.   In  3ur>e  v.  Mlerenf eld.  300  111.  188,  Dickinson 
entered  Into  an  agreement  to  convey  by  warranty  deed  to 
Albert  Mierenfeld  and  Chax'lotte  Mierenfeld,  as  joint  tenants, 
certain  residence  property  for  0^!-3OO,  payable  J?300  in  cash 
and  the  balance  at  the  rate  of  035  a  month  until ^  there 
remained  but  $2200  to  be  paid,  when  the  purchasers  were  to 
receive  a  warranty  deed  subject  tc  a  mortgage.   Before  the 
Mierenfelds  were  entitled  to  a  deed  Mierenfeld  was  made  a 
defendant  in  a  suit  for  specific  performance  of  an,  alleged 
contract  to  convey  the  premises  tc  Burlce  for  0^500,   The 
court  s?.id: 

"The  mere  statement  of  the  facts  in  this  case  and 
the  prayer  of  appellant's  bill  show  that  the  court 
must  refuse  to  decree  specific  performance' and  that 
the  chancellor  properly  dismissed  the  bill.   Albert 
Mierenfeld  could  not  convey  a  good  title  to  these 
premises  because  he  had  no  such  title  to  convey. 
Fnen  it  is  out  of  the  power  of  a  party  to  a  contract 
to  perform  his  agreement,  such  fact  necessarily 
constitutes  a  sufficient  reason  for  the  court  to 
refuse  to  decree  specific  perfcraance,  for  the  reason 
that  the  decree  would  be. nugatory  because  of. the 
impossibilty  of  its  execution.   (Saur  v.  Ferris  l45 
111.  115;  H-   Pomeroy's  Eq.  Jur. — -^th  ed.  — sec.  I/4-O5.}" 

So  in  the  present  case,  the  facts  stated' above  shov/  clearly 
and  conclusively  that  on  October  2,  \$l^6,   wiien  defendants 
Du  Melle  and  Held_ agreed  to  sell  the  milh  routes  and  trucks 
to  the  plaintiffs,  the  title  to  the  routes  and  trucks  vras 
vested  in  the  dairy  under  conditional  sales  agreements,  and, 
as  stated  in  the  notices  from  these  defendants  to  plaintiffs 
on  October  11,  1946,  Du  Melle  and  Held  did  "net  possess  the 
right,  lEltlo  or  authority  to  sell  said  equipment  or  milk 
route,"   They  had  no  title  tc  convey.   It  also  appears  from 
the  record  that  before  the  hearing  of  the  cause' the  routes 
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and  trucl^s  ho.d  been  soldtc  b«na  ■fide  pmrchasers.   Specific 
performance  cannot  be  decreed  because  of  the  incapacity 
of  the  defendants  to  perform  their  contracts.   The  rule 
in  I'espect  to  retaining  jurisdiction  for  the  assessment 
of  damages  for  breach  of  contro.ct  when  specific  performance 
iB  denied  for  this  reason,  is  stated  in  Pomeroy's  Eq,  Jur. , 
5th  ed.  Vol,  1,  sec,  237f  (cited  by  plaintiffs),  as  follcvrs: 


"If' a  specific  performance  was  originally 
possible,  but  before  the  commencement  of  the  suit 
the  vendor  malies  it  impossible  by  a  conveyance  to 
a  third  person;  or  if  the  diso,bilty  existed  at  the 
very  time  of  entering  into  the  contract  on  account 
of  a  defect  in  the  vendor's  title,  or  other  similar 
reason, — in  either  of  these  cases,  if  the  vendee 
brings  his  suit  in  good  faith,  without  a  knowledge 
of  the  existing  disability,  supposing,  and  having 
reason  to  suppose,  himself  entitled  to  the  equitable 
remedy  of  a  specific  performance,  and  the  impossibility 
is  first  disclosed  by  the' defendant' s  answer  or  in 
the  course  of  the  hearing,  then,  although_  the  court 
cannot  grant  a  specific  performance,  it  will  retain 
the  cause,  assess  the  plainuiff's  damages,  and  decree 
a  pecuniary  judgment  in  place  of  the  purely  equitable 
relief  originally  demanded.   This  rule  is  settled 
by  an  overwhelming  preponderance  of  American 
authorities, " 


Th-is  is.  the  settled  rule  in  Illinois,.  Threlkeld  v,  Ilorris, 
300  111,  223;  Saur  v.  Ferris,  L'+5  111.  115.  ^n  O'Donnell  v. 
Henley,,  32?  111.  4-06,  specific  performance  of  a  contract 
for  the  sale  of  real  property  was  denied  because  the 
plaintiff  (buyer)  failed  to  prove  that  he  was  ready,  willing 
and  able  to  comply  with  the  terms  of  the  contract.   However, 
the  defendant  v;as  directed  to  return  to  plaintiff  $5000, 
earnest  money  vrhich  v/as  to  be  applied,  on  the  purchase  price 
in. the  event  the  sale  was  consummated.   The  court  said 

(p,  411): 

a 
"Recovery  of/mere  money  dem.and  is  a  matter  of 
strictly  legal  and  not  of  equitable  Juriso-iction. 
It  is  established  by  authority  and  supported  by 
reason  that  where  a  case  for  relief  in  equity  fails, 
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a  court  of  equity  is  without  jurisdiction  to  award, 
othei'  relief  by  vay  of  disposing  of  the  entire 
controversy.   (Brauer  v,  LauR^hlin,  235  -H*  265; 
Tcicclo,  St.  Louis  and  Nev/  Orleans  Railroad  Go.  .  v. 
St.  Louis  and  Ohio  River  Railroad  Oo.  203  id,  623; 
Dodd  V.  Hone  Kutual  Ins.  Co.  22  Ore.  3,  23  Pac.  881; 
Pond  V,  Lockvrcod^  8  Ala.  0^9.)  It  follows  that  where 
a  decree  of  specific  performance  is  denied  upon  a 
bill  filed  for  that  purpose  and  there  remains  no 
ground  of  equitable  jurisdiction  alleged  in  the  bill 
and  proved  on  the  hearing,  the  bill  will  not  be 
retained  to  assess  damages  for  a  failure  to  perform 
the.  contract  or  to  afford  other  relief  v/hich.in  the_ 
first  Instance  is  obtainable  only  in  an  action  at 
law.'  (Farson'v.  Fogg,  205  111.  326;  Amiclc  v.  Ellis, 
53  W.  Va.  ii-21,  ^^-  S.S.  257;  Lewis  v.  Y-le,  ^I-  Fla. 
4-18.)   If  this  were  not  the  rule,  a  litigant  by  a 
pretended  claim  for  equitable  relief  might  deprive 
his  opponent  of  cadvantages  incident  to  an  o.ction  at 
law." 


The  testimony  of  plaintiffs  shows  that  they  were  Informed 
by  the  notices  of  October  11,  19^6  of  defendants'  lack  of 
right,  title  or  authority  to  sell  the  routes  and  trucks. 
The  evidence  on  the  trial  clearly  establishes  that  defendants' 
position  was  sound  In  fact  and  law.   Suit  was  started  about 
two  weeks  after  the  sending  of  the  notices.   The  court  erred 
in  retaining  jurisdiction  and  assessing  damages. 

ether  errors  assigned  by  defendants  need  not  be 
i^onsidered.   The  decree  is  reversed  and  the  complaint 
dlGmisced  for  v/ant  of  equity.  • 


REVERSED  AMD  COI-IPLAINT 
DISIHSSSD  FOR  VJAI'IT  OF 
EQUITY. 


Tuohy  and  Felnberg,  JJ. ,  concur. 
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John  Adkins,  hereafter  called  plaintiff,  in  May  1949,  filed 
a  chancery  proceeding  against  Alex  Campbell,  hereafter  called 
defendant,  to  cancel  a  receipt  for  earnest  payment,  to  declare 
defendant  had  no  interest  in  certain  real  estate,  for  damages 
for  wrongful  disposition  of  personal  property,  for  ar.    accounting 
for  rents,  and  for  general  relief.   The  defendant,  in  addition  to 
answering  the  complaint,  counter-claimed  for  specific  performance 
of  the  receipt,  for  earnest  money  payment,  and  for  damages.   Defendant 
appeals  from  a  decree  in  favor  of  plaintiff. 

On  November  15,  1948,  plaintiff  owned  the  real  estate  and 
a  stock  of  groceries  and  fixtures  on  the  premises.   The  building 
thereon  consisted  of  a  store  etnd  a  three  room  apartment  on  the  first 
floor  and  a  two  room  apartment  on  the  second  floor.   Plaintiff  had 
operated  the  grocery  store  until  September  13,  1948,  when  he  closed 
the  store.  While  operating  the  store  he  lived  in  the  lower  apartment, 
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and  after  closing  the  store  apparently  continued  to  live  in  such 
KpfiEr  apartment  until  going  to  Michigan  as  hereafter  stated. 
Defendant  occupied  the  upper  apartment  at  a  5^10.00  weekly  rental. 
The  parties  negotiated  for  a  sale  and  purchase  of  the  real  estate 
and  chattels,  and  on  November  16,  1948,  executed  the  following 
instrument! 

"RECEIPT  FOE  EARNEST  PAWENT 

"Received  from  ALEX  CA}^^PBELL  the  sum  of  $100.00 
Dollars  as  earnest  payment  on  purchase  of  real 
estate  situated  at  1604  DeWitt  Avenue,  Mat toon, 
Coles  County,  Illinois  and  in  addition  thereto 
the  fixtures,  stock  and  equipnent  novv  situated 
in  the  grocery  store  at  said  address,  said 
grocery  operating  under  the  name  of  John  Adkins 
Grocery,  it  being  agreed  that  the  purchase  crice 
of  said  real  estate  and  said  fixtures,  stock  and 
equipment  is  Sixty-five  Hundred  Dollars  ($6500.) 
and  it  being  further  agreed  that  there  shall  be 
executed  within  the  next  three  days  a  binding 
contract  for  the  sale  of  said  real  estate  and 
personal  property  as  provided  above,  said 
contract  to  provide  that  ALEX  CAI.IPEELL  shall 
pay  $100.00  Down  and  the  Balance  of  1400.00  in 
30  days  and  the  sum  of  Fifty  Dollars  (|50.)  per 
month,  said  sum  to  be  applied  on  the  outstanding 
mortgage  on  said  premises  now  held  by  the 
Central  National  Bank  of  Mattoon,  Mattoon, 
Illinois." 

At  that  time  defendant  paid  plaintiff  |100.00. 

Plaintiff  testified  that  at  the  time  of  executing  the  receipt  he 
was  getting  ready  to  move  to  Michigan,  and  that  about  November  18th 
he  went  to  Michigan  where  he  had  employment. 

Defendant  about  November  19th  or  20th  mailed  to  plaintiff  a 
proposed  contract.   This  instrument  provided,  ar.ong  other  things, 
that  plaintiff  would  convey  by  warranty  deed  the  prer.ises  upon  the 
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performance  of  the  various  covenants  undertaken  by  defendant,  that 
defendant  would  pay  |100.;^  the  receipt  whereof  was  acknowledged,  and 
$400.,  upon  the  execution  of  the  instrument,  and  that  no  other  cash 
payments  would  be  due  plaintiff,  but  that  defendant  would  assume 
and  pay  the  balance  of  a  mortgage  to  the  bank  until  the  principal 
balance  of  $6, 000 .^^  was  paid  in  full,  such  payments  to  be  in  the 
amount  of  $50.^  per  month,  that  in  the  event  of  three  consecutive 
monthly  defaults  in  payments  by  defendant  the  plaintiff  could 
forfeit  the  contract,  that  possession  should  be  given  when  the 
$400.°^ was  paid,  that  abstract  be  furnished  by  plaintiff  showing 
merchantable  title  in  plaintiff  upon  payment  of  the  balance  due 
on  the  mortgage,  that  defendant  maintain  insurance  on  the  premises 
in  an  amount  not  less  than  $5^00..,  and  that  the  taxes  for  the  year 
1948  be  prorated  to  December  1,  1948,  subsequent  taxes  to  be  paid  by 
defendant. 

Forwarded  with  said  agreement  was  a  proposed  bill  of  sale  by 
which  plaintiff  was  to  convey  to  defendant  the  groceries  and  fixtures, 
and  an  affidavit  for  execution  by  plaintiff  stating  that  the  groceries 
and  fixtures  were  not  subject  to  any  outstanding  liens,  encumbrance 
or  indebtedness,  and  that  there  were  no  outstanding  debts  charge- 
able against  the  grocery  business. 

plaintiff  testified  he  did  not  execute  said  instruments 
because  he  contended  they  did  not  represent  the  understanding 
between  the  parties,  that  he  returned  to  Mattoon  about  Thanksgiving 
Day,  1946,  but  did  not  see  the  defendant,  that  sometime  prior  to 
February  28,  1949,  the  date  not  being  shown,  through  his  attorney, 
plaintiff  served  a  notice  on  defendant  that  the  defendant's 


-  3  - 


Brae    tbeaJo.elwprriov;   ejaw  ^oo'-^texlvr  ^qiooei  eriJ-  _^. 0, /-    y^^-'I  bluov  tnabnQlQb 

»« 

IjsqioiU'xq,  «jfJ   lijau  ia£dl  exlJ   o^   ea-s^J'soiTi  js  1o  eon£l£cf  end'   x*Sl  -bn* 

--''>-f    -■    prf   od-    aJ-rrGrrr/jDrr  rio;ja    ,  II.':.;'t   nl   .biacr   saw  ^,.000, 8#   lo   aorxfcijBcf 

56  3 i'^sTc  ?r?d'    rt*5   ©ort.s*^f"?'T.c'    rrti^.'JrTXJS"?'  .trfsbrre^yfe  -Tift.fftf    ,©;^«:^^ioca  ©xli   no 

iftf  btaq  ecf  oJ"  yat^wa    tW*«I    «i   i^dowio^U  d;^  £j«cf^-^ficriq   ©d   6^91 

.  irMbne'tab 

,8©^uixi'i:  bn&  aeineoois  '-  juxtei'.  vevrroo   oj   ft«»v    ^liJni^Iq  riolrl"*? 

QOrafctcfflU/ofTe    tanfex^   ,_3iiXj-'.  *;j  -  •;*.-     .,.„    ^j    ■_• ..,  ;.^    ...    , .;.  j  o*»-.   «t.iiJcfK.t'i   brijo 
-6^^.erfo   aJ-do.b  gnlbnajei-jjo   on  ©i©w  eierii  S&Ai  bnja    %Beenb&Sdletini  to 

gnlbas-fsiebms  eriJ    Jne  :»-{^   cetnsjnori   eri  ©a;jj30od 

.r,f>n'io^jA  aid  ri  yd   ion  eisb  edi    ,9*f?l    ,38   r^eyide'^i 


-  e  - 


proposed  contract  did  not  incorporate  the  agreement  of  the  parties, 
that  he,  plaintiff,  was  enclosing  a  copy  of  plaintiff's  proposed 
contract  with  said  notice,  and  that  the  original  of  same  was  executed 
and  on  deposit  with  the  bank.   Said  notice  further  stated  that  unless 
said  contract  was  executed  by  defendant  and  his  wife  by  February  28, 
1949,  all  negotiations  would  be  considered  terminated  and  plaintiff 
would  expect  to  be  placed  in  status  quo  so  far  as  the  real  estate, 
stock  and  fixtures  were  concerned. 

plaintiff's  proposed  contract  provided  that  if  defendant  first 
made  payments  and  performed  covenants,  plaintiff  would  convey  by 
warranty  deed  for  ^jj^e 500  .^  with  interest  at  six  per  cent  per  annum 
upon  unpaid  balances,  payments  to  be  ^100 ./^  the  receipt  of  which  was 
acknowledged,  ^00.^  on  execution  of  the  contract,  at  which  time 
possession  was  to  be  given,  and  the  balance  to  be  paid  to  the  bank 
at  tha  rate  of  not  less  than  |50.^per  month,  and  that  if  the 
indebtedness  owed  the  bank  did  not  amount  to  ^,000.*i^any  balance 
then  remaining  should  be  paid  plaintiff.   It  also  provided  that 
in  the  event  of  default  on  the  payments  the  contract  could  be 
terminated  at  option  of  plaintiff,  and  all  payments  forfeited, 
and  stated  that  the  sellers  by  "bill  of  sale  attached  hereto"  had 
sold  the  stock  in  trade  and  fixtures  to  the  buyers,  and  that  the 
buyers  had  executed  a  chattel  mortgage  thereon.   It  further  set 
forth  that  since  the  stock  in  trade  had  been  sold  by  the  defendant 
the  funds  received  therefrom  should  be  applied  toward  the 
indebtedness  at  the  bank,  and  upon  execution  of  the  agreement 
defendant  would  deliver  such  sum  to  the  bank.   It  required  the 
defendant  to  keep  the  building  in  repair  and  to  maintain  insurance 
of  not  less  than  $5500 .T and  that  taxes  for  1948  should  be  prorated. 


-  4  - 


be  •^'ix^nljalq  1©  -^90®  *  gniaoXoa©  saif    tlli^rfiisxq    ,^rf  Jarf^ 

bstrrc^.^xc    1.37'-  3TtE3   "to  lna±-il'so    'sdi   isi'.i  bn*:    ,e'ol&oij  bt^:ii   tli tii  ioaiirroo 
aa&iut!  i^itJ   iidJacfa   tOiiJiiii  eoiJOrt  iiiiii      .ariiia   eno   iiJi*   JiQo:^;!;  rfo   brr* 

Ttxu  rr.tslcr  brfs  bei'xcttr.'x^i   bstebtE-'too   so   blUO'.^  srrn.^J'.Pi'TO.:^,*."?  Lla    ,P-^<?J! 

iain  iai'brre'ieb  t*    terf^   fceblvot^  >to«'xJrfer.   fjesoTcrft  ?;"i'iJ:;^ni«.t<i 

raunne  ?i»q  jfi©^  -leq  xls  j-*  d-Beie^lrri    -[^±17 1^. 008^84   **€»'i  beef)  x^f^^'S'^JS* 
•«7i  tk>tifvf  lo  .+^?9Pe*r  ari^   .  ,e&on»Iscf  bl#qmr  noc|i; 

©xld'  "il  *exiJ"   bras   ^rfdriofff  rreq^.  Oflf  rUBi^J   sael   cron  to  ©.JjeT  add   ;^a 

o.'.-^.'-.-Cr'-'   vrfs!*. '^00.  ^>*    o.t    *rruc~c:   .ton  bib  iIrf»G'  erf-t    tjewo   s^artoe^debni 

ecf  bitioc  ioo   e>  jQ  iXwal*!)  to  insvd  odd-   fli 

. he." .-C 'it 0*5:   g t 're^crv'JSor   J.Cj?   b-rf    ,^'^i^j•'T.^/'Xq  'i.o  noliqo  J.--:   .oe.Ti.-nii.'ms.t 

xi-.vr      ujs'i,!;    ..t--.  'coilee    orlj    Jjiri-j    .i.-cc.wt'.   i'f'f*! 

s/f.t   .Jarf^   bna   taisijucf  ©rfj   os  aeiuj^i'i  brt*  6M^;t   ni  iooJ-e   ©rid  biOE 

dea  isrfdt.f-r'i'  .tl      .  noetedi   ^s^fegiios!  leJ'cf^.rio   5   bevtijoex©   b£.r{  cicvwi 

.rii   b-ti  ed  jilxioria  lao-xleisifcf  ixjtvleoen  abrto'l   ©xid 

>tcrr!f^6'f''^';.£   e.^.i   'io   no  t-tt'-cex*;.   nogxj  bixE    ^irsacf  er<d   .tp   aeeoosj'^ehni 

eonaiuenl  rrladni^ffl  oj   £--1*  -jiaqei  nl  gnlbllucf  o/i*   gesi  od   dnatnalab 


Attached  to  plairtiff's  proposed  contract  and  notice  was  a 
proposed  bill  of  sale  from  plaintiff,  covering  the  stock  and  fixtures, 
and  a  proposed  chattel  mortgage  upon  the  fixtures,  to  be  executed  by 
defendant  and  his  wife* 

Defendant  took  possession  of  the  premises  and  the  personal 
property  at  or  about  the  time  the  r^jceipt  was  executed  and  the  check 
for  ^100..  was  given  to  plaintiff,  but  it  does  not  appear  that 
plaintiff  was  present  when  defendant  took  possession*   This  check 
plaintiff  cashed.   Defendant  has  not  paid  to  plaintiff  any  rent 
since  Nover.ber  17,  1948.   He  testified  he  sold  part  of  the  stock 
of  merchandise  and  "threw  out  the  rest."   He  also  sold  a  cash 
register  and  meat  block  for  1215.^,".  He  has  rented  the  store  since 
August,  1949,  for  ^O.^per  month,  and  has  also  rented  the  down- 
stairs apartment  for  ^^ga^^^per  month. 

Through  his  attorney  defendant  wrote  plaintiff  on  December 
27,  1948,  that  he  was  ready  to  pay  the  ^00°^  and  that  he  was  delivering 
it  to  the  bank,  together  with  a  more  formal  agreement,  with  directions 
to  pay  said  sum  to  plaintiff  upon  the  execution  of  that  agreement. 
On  the  same  date  defendant's  attorney  sent  a  *400.^°check  to  the 
bank  together  with  the  original  and  one  copy  of  defendant's  proposed 
contract,  with  directions  to  deliver  the  $400.^  check  upon  plaintiff 
and  his  wife  executing  the  contract.   Defendant  also  made  i^^O."^ 
payments  to  the  bank  for  the  months  of  December  1948  to  April  1949, 
inclusive,  which  said  payments  the  bank  applied  toward  the 
indebtedness  hereinafter  described.   Subsequent  payments  made 
monthly  by  defendant  to  the  bank  were  returned  at  the  instruction 
of  plaintiff. 
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On  November   16,    1948,    plaintiff  ovred  the  bank   slightly   lass   than 
$4>000*°^Beoured  by   a  mortgage   on    the  real   estate,    bearing  interest  at 
five  per  cent  and  payable   ^42.44  monthly,    and  owed   the  bank   §1,057.00 
on   a  chattel  mortgage   on   the  grocery   store   fixtures,    payable   at   the 
rate  of  $9.13  monthly,    and   two  notes  aggregating   $1,441.09  which  were 
unsecured.      In  December   1948  defendant's   father  paid   the  bank   the 
indebtedness  which  was  not   covered  by   the  real   estate  mortgage,    and 
the  plaintiff  then   quit-claimed   to  his  mother  Fannie  M.    Adkins  his 
interest  in   the  real   estate  as   security   for   such  payment  by  his 
father. 

Plaintiff's   evidence   tended   to   show  that   the  value  of  the 
stock   of  merchandise  was   $4fiO.OO,    that  he  had  advised  defendant 
of  his  various   indebtednesses   at   the  bank,    and   that  he  wanted  a 
chattel  mortgage   on    the   fixtures,    that   if  any   of  the   stock  of 
merchandise   and  fixtures  were   sold  defendant  was   to  pay   the  proceeds 
of  such  sale  immediately   to   the   bank,    that  defendant  was   to  pay   six 
per  cent   interest,    and   that  if   the   defendant  missed   two   consecutive 
payments   the   contract  was   to  be   forfeited.      Plaintiff  also   testified 
that  he  did  not   at   any   time  give  defendant  keys   to  or  possession   of 
the  downstairs,    and  did  not  give  defendant  permission   to   sell   the 
stock  of  goods,    and   that  defendant  was   to  have  defendant's   attorney 
prepare   a  final   contract  for  both  of   the  parties.      Defendant's 
proof   tended   to    show  that   there  was  no   agreement   for  any   interest 
upon   the  balance   frcm.   time   to   time   owing,    that   there  was   to  be  no 
chattel  mortgage,    that  plaintiff  merely  wanted  ^500 ."''for  his 
interests,    and  that   there  was   to  be  a  penalty   clause  in   the   event 
three   payments  were  not  made.      His    testimony   also  is   to   the   effect 
that  it  was  agreed   that  he   could   take  possession  immediately  upon 
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the  execution  of  the  receipt,  that  plaintiff  gave  him  a  key  to  the 

downstairs  apartment;  that  plaintiff  a  few  days  after  the  signing 

of  the  purchase  money  receipt  in  defendant's  presence  read  defendant's 

proposed  contract  and  approved  it,  but  that  he  did  not  sign  it,  and 

that  plaintiff  had  agreed  that  defendant  might  sell  the  groceries. 

As  to  when  possession  could  be  rightfully  taken,  it  will  be  noted 

that  defendant's  proposed  contract  provided  that  "possession  should 

be  given  when  the  $-400.^  was  paid,"  and  not  when  the  first  IJICOm 

was  paid. 

The  chancellor  found  among  other  things  that  the  contract  which 

defendant  presented  to  plaintiff  did  not  incorporate  all  of  the 

terms  orally  agreed  upon;  that  defendant  took  possession  of  the 

merchandise  and  fixtures  and  proceeded  to  sell  the  same  without 

pennission  of  plaintiff;  and  that  the  parties  were  unable  to  agree 

upon  a  formal  written  agreement  ae  provided  for  in  the  receipt. 

Ihe  decree  dismissed  defendant's  counter-claim  for  want  of  equity; 

in 
decreed  that  defendant  had  no  right,  title  or  in teres tAor  claim  to 

the  premises  in  question;  cancelled  and  rescinded  the  receipt,  and 
directed  defendant  to  deliver  his  copy  thereof  to  the  clerk  of 
the  court  for  cancellation;  ordered  defendant  to  deliver  up  possession 
of  the  premises  to  plaintiff;  and  awarded  plaintiff  a  money  judgment 
for  the  amount  then  found  to  be  due  on  the  accounting  in  the  court. 

After  the  case  was  argued  in  this  court  a  stipulation  was 
entered  into  between  the  parties  and  Fannie  N- .  Adkins,  the  mother 
of  plaintiff,  that  she  be  made  a  party  plaintiff  in  the  proceeding, 
that  for  the  purposes  of  this  appeal  she  be  considered  as  having 
participated  in  the  hearing  in  the  lower  court,  and  that  the  prayer 
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of  the  complaint  be  amended  to  "conform  with  the  decree."   An  order 
was  entered  by  this  court  pursuant  to  and  In  conformity  with  such 
stipulation.   Fannie  M.  Adkins  has  not  appealed  from  the  decree, 
and  is  now  bound  by  such  decree. 

The  decisive  issue  in  this  case  is  whetha:*or  not  the  instrument 
designated  "Receipt  for  earnest  payment"  was  a  binding  contract.   A 
memorandum  or  writing  for  the  sale  and  purchase  of  real  estate,  if 
it  contains  the  names  of  the  parties,  the  terms  and  conditions  of 
the  agreement,  an  adequate  description  of  the  property  sold,  and  the 
signatures  of  the  parties,  is  sufficient  to  satisfy  the  statute  of 
frauds.   (hoIbz  v.  Stephen,  3fi2  111.  527,  552.)   To  entitle  a  -oarty 
to  specific  performance  of  a  contract  for  the  sale  of  lands,  it  must 
be  clear  and  certain  in  its  terras,  and  must  be  entirely  in  writing 
30  that  all  its  provisions  can  be  ascertained  from  the  writing  itself, 
without  referring  to  extrinsic  evidence-  An  agreement  in  writing 
which  does  not  purport  to  give  an  absolute  right  without  further 
negotiations  cannot  be  specifically  enforced.   (Westphal  v.  Puenger, 
324  111.  77,79;  DaytonijSa  Gables  Co.  v.  Glerylora  Co.,  345  111.  371, 
394. )  A  contract  for  the  conveyance  of  real  estate,  to  be  specifically 
enforced  in  a  court  of  equity,  must  be  definite,  and  not  so  vague 
that  details,  which  a  court  cannot  supply,  must  be  supplied  or  adopted 
before  the  contract  will  be  complete.   (London  v.  Doering,  325  111. 
589,  594.) 

A  cursory  examination  of  the  receipt  indicates  that  when  it  was 
executed  there  were  to  bs  terms  and  provisions  in  the  contemplated 
contract  which  the  receipt  did  not  contain,  and  that  the  parties  did 
not  consider  it  as  a  writing  which  expressed  the  full  intentions 
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of  their  respective  minds.   The  words  "There  shall  be  executed  ««» 
a  binding  contract  for  the  sale  of  said  real  estate  atnd  personal 
property"  can  mean  only  that  the  parties  did  not  regard  the  instrument 
as  being  sufficiently  obligatory  upon  thera.   That  defendant  refused 
to  pay  the  1400.^  due  thirty  days  after  November  15,  1948,  unless 
plaintiff  and  his  wife  first  executed  defendant's  proposed  contract, 
which  contained  many  covenants  not  mentioned  in  the  "Receipt  for 
earnest  payment,"  together  with  a  bill  of  sale  and  an  affidavit  to 
comply  with  the  Bulk  Sales  Act,  strikingly  Illustrates  that  defendant 
himself  recognized  this  fact. 

The  receipt  stated  that  the  purchase  price  of  the  real  and 
personal  property  was  to  be  $6,500^,  and  that  payments  were  to  be 
"applied  on  the  outstanding  mortgage  on  the  premises"  held  by 
the  bank.   Defendant's  proposed  contract  provided  that  the  plaintiff 
would  receive  nothing  other  than  the  first  |500.o»«It  then  provided 
that  defendant  would  pay  the  bank  the  "balance  of  a  mortgage  held 
by  the  bank  until  the  principal  of  $6,000.>ywas  paid."   The  language 
in  such  proposed  contract  certainly  did  not  clearly  state  that 
defendant,  in  addition  to  paying  the  real  estate  mortgage,  was  to 
also  pay  the  other  indebtedness  owed  by  the  defendant  to  the  bank, 
secured  and  unsecured. 

It  will  also  be  noted  that  the  defendant's  proposed  contract 
provided  that  he  could  not  be  defaulted  until  he  made  not  one 
but  three  consecutive  defaults  injpayments.   This,  of  course,  meant 
that  a  default  could  not  be  declared  for  his  failure  to  make  one 
payment  or  two  payments,  but  that  there  must  first  be  three 
consecutive  defaults.   The  receipt  made  no  mention  whatever  of 

defaults. 
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In  Dreiske  v.  Elsendrath  Co.,  214  111.  199,  where  specif io 

performance,  which  was  requested  upon  an  exchange  of  letters,  was 

3 
denied,  the  court  said  at  page  20t:   "From  the  terms  of  the  letter 

we  must  infer  that  there  were  other  negotiations  to  be  settled  by 

to  be 
the  parties  before  there  was^a  valid,  binding  contract  between  them. 

This  construction  is  sustained  by^ appellants'  letter  of  acceptance. 

They  clearly  indicate  therein  the  understanding  that  a  subsequent 

contract  was  to  be  drawn.  ■^•**  We  are  of  the  opinion  that  the  letters 

were  not  intended  by  the  parties  to  embrace  all  the  terms  of  the 

contract  upon  which  the  conveyance  was  to  be  made,  and  that  the 

signing  of  a  subsequent  contract  was  a  condition  precedent  to  its 

completion." 

We  hold  in  this  case  that  the  receipt  was  not  an  enforoible 
contract,  but  was  merely  preliminary  to  the  parties  entering  into 
a  binding  agreement  which  would  be  complete  and  certain. 

Defendant  further  urges  that  plaintiff  is  estopped  to  deny 
the  binding  effect  of  the  receipt,  and  that  plaintiff  has  ratified 
it  because  he  accepted  the  |100.^down  payment,  and  because  the 
Central  National  Bank  of  Mattoon  accepted  |50.^ monthly  payments 
from  December  1948  to  April  1949,  inclusive.   The  record  does  not 
show  plaintiff  authorized  or  approved  such  pajmients.   The  record 
shows  without  contradiction  that  the  negotiations  of  the  parties 
did  not  terminate  until  February  28,  1949;  that  during  such  period 
of  negotiations  plaintiff,  through  his  father,  offered  to  return  to 
defendant  his  money  and  pay  his  attorney's  fees,  which  offer 
defendant  rejected;   that  the  bank  had  been  directed  to  refuse 

the  ^50 .^monthly  payments  in  January  194°;  and  that  defendant  was 
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in  possesBiOT-  of  the  property  and  accountable  for  the  reasonaTole 
rental  value  thereof,  and  for  the  reaeonable  market  value  of  the 
grocery  stock  and  fixtures.   Under  these  circumstances  we  cannot 
hold  that  the  plaintiff  accepted  such  benefits  as  estopped  him  from 
urging  that  the  receipt  was  not  a  binding  agreement.   The  doctrine 
of  estoppel  in  pais  is  never  applied  except  where  it  would  be 
contrary  to  equity  to  allow  the  assertion  of  the  right,  or  proof 
of  the  fact,  to  prevail*  (Gillett  v.  Wiley,  126  HI.  510,  322.) 
In  addition>  the  fundajnental  elements  of  estoppel  are  not  present  in 
this  case.   (Ludlow  Co-Op.  Elevator  Co.  v.  Burkland,  538  Hl.App. 
255,  260. ) 

The  trial  court  found  that  defendant's  proposed  contract  did 
not  contain  the  true  terms  upon  which  the  parties  had  agreed  and 
in  our  opinion  such  finding  was  warranted  by  the  evidence. 

The  decree  in  effect  found  and  adjudged  that  such  receipt 
was  not  a  binding  agreement  between  the  parties,  and  v/as  not 
enforcible  as  such.   Such  decree  is  affirmed. 

Decree  affirmed. 
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PAUL  PlADAKOVICH,    Atoinistrator   of 
the  Estate   cf  Mary  Radal'ovi,ch, 
Deceased, 

Appellee, 


V. 


C-OLDBLATT   BROS.    INC.  ,    a   corporation, 

Appellant. 


APPEAL  FROM 
CIRCUIT  COURT, 
COOK  COUNTY. 
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MiR.  JUSTICE  FEINBEPG  DELIVERED  THE  OPIirON  OF  THE  COURT. 


From   an  adverse  verdict  and  judgment  for  -510,000, 
in  an  action  for  V'^^onj^ful  death  caused  by  alleged  negligence, 
defenda,nt  appeals. 

The  original  complaint  was   for  personal  injuries 
sustained  by  decedent  when  she  was  a  patron  in  the  store 
of  defendant  and  undeniably  an  invitee.   Pending  the  action 
she  died,  and  an  amended  complaint  was  filed,  setting  up 
thr,t  her  death  was  proxima-cely  caused  by  the  alleged 
negligence.   Upon  the  trial  plaintiff  elected  to  proceed 
upon  the  count  for  wrongful  death. 

It  appears  without  dispute  that  when  she  was  in 
defendant's  store  en  the  day  in  question,  an  employee  of 
defendant,  pushing  a  hand-ti^uch  filled  with  merchandise, 
was  loohing  in  the  reverse  direction,  when  with  considerable 
force,  the  hand-truck  hnocked  down  the  deceased,  throvring 
her  5  or  6  feet.   She  was  subsequently  examined  at  her  home 
by  her  attending  physician,  who  found  a  ventral  hernia  of 
recent  origin  at  the  site  cf  an  old  gall  bladder  operative 
scar.   There  vre.s  tenderness,  swelling  and  elevation  of 


~2- 

tisGues  at  the  site  of  the  hernia.   The  attending  physician 
performed  a  surgical  operation  for  the  hernia  and  found 
bleeding  had  ta.^:en  place  at  the  site  of  the  hernia,  indicating 
the  hernia  was  of  recent  origin.  After  deceased  v/as  6J.s— 
chalgsd  from  the  hospital  she  returned  home,  and  a-/oroxi- 
mately  two  weehs  later  the  attending  physician  observed 
deceased  had  developed  an  Inguinal  hernia  due  to  coughing, 
September  21,  19^r6f    approximately  two  months  after  the 
first  operation,  the  attending  surgeon  operated  on  her 
for  the  inguinal  h^^rnia  and  observed  at  the  time  that 
this  hernia  was  of  recent  origin,  due  to  the  thinness  of 
the  sac.   Deceased,  later  developed  a  post-operative  inguinal 
hernia  at  the  Bite  of  the  scar,  which  the  attending  physician 
said  was  due  to. the  weakness  of  the  tissues,  causing  this 
tearing  through.   The  attending  surgeon  being  absent  from 
the  city,  another  surgeon  v;as  employed,  who  ordered  the 
decedent  tahen  to  the  hospital,  and  on  February  23,  19'-J'o, 
performed  a  corrective  operation  for  the  inguinal  hernia. 
At  this  latter  operation  adhesions  were  found  at  the  site 
of  the  original  inguinal  hernia  oper^ative  scar,  and  in  an 
effort  to  separate  the  adliesions  from  the   tissues,  decedent's 
urinary  bladder  was  punctured,  which  developed  peritonitis, 
from  which  she  died  on  February  2^,    19^1-8. 

The  principal  contention  cf  defendant  is,  $hat  there 
is  no  evidence  of  causal  connection  between  the  negligence 
charged  and  the  inguinal  hernia;  that  this  hernia  was 
caused  by  the  coughing  and  not  shown  to  be  due  to 
defendant's  neg-ligence;  and  that  the  death  resulted  from 
the  negligence  of  the  surgeon  in  puncturing  the  urinary, 
bladc.er  in  the  second  operation  for  the  inguinal  heimia. 


-3" 

We  have  exanined  the  evidence,  and  ve  find  the 

testinony  of  Drs,  Tlrin   and  Field,  called  by  plaintiff, 
which,  if  believed  oy   the  jury,  tended  to  prove  that 
deceased  was  an  obese  v/onan  of  the  age  of  ^6;    that  in  the 
surgery  upon  her  for  the  ventro-1  hernia,  it  v/as  necessary 
to  pull  the  tissue  at  the  site  of  the  operation,  which 
necessarily  loosened  the  fascia,  thinned  it  in  the  abdominal 
region,  and  nade  it  nore  vulnerable  to  other  injury;  that 
when  she  coughed  during  the  convalescent  period  she  developed 
the  inguina,l  hernia  from  strain  of  coughing,   Dr,  Field, 
on  cross  examination  vras  asked: 


"Q,    Then,  Doctor,  it  is  your  opinion,  based  upon 
a  reasonable  degree  of  medical  certainty,  that  this 
lady's, right  inguinal  hernia  cane  about  as  a  result 
of  coughing?  A.   VJell,  that  probably  was  one  of  the 
causes, 

"Q,,    Well,  what  other  causes?  A.   I  juct  told  you, 

"Q,  '  One  of  the  other  causes  is  the  thinness  of  the 
wall,  is  that  correct?  A.   Yes,  that  it  makes  her 
more  vulnerable  to  injury.   She  does  not  hp.ve  to 
injure  herself  so  much  by  coughing.   Just  a  small 
cough.   She  does  not  have  to  cough  excessively  as 
she  would  if  she  did  not  have  that  trouble  to  start 
with." 


These  two  witnesses  testified  that  in  their  opinion 
the  inguinrJ.  hernia  could  or  might  be  caused  by  the  trauma 
sustained  in  the  accident,  coupled  with  the  coughing  referred 
to.   The  medical  testimony  on  both  sides  presented  a  question 
of  fact  for  the  Jury,  and  unless  we  can  say  that  the  verdict 
of  the  jury  is  against  the  manifest  weight  of  the  evidence,  we 
have  no  right  to  disturb  the  verdict.   We  are  satisfied  there 
is  ample  evidence  in  the  record  to  prove  the  causal  coni-ection 


between  the  inguinal  hernia  and  defendant's  negligence. 
There  is  no  dispute  as  to  defendant's  negligence. 

It  is  contended  that  the  present  statute  allowing 
recovery  of  Sl5jOOO  for  wrongful  death  is  not  applicable,  the 
accidsnt  having  occured  before  the  present  enactment 
(Thepdosis  v.  Keeshin  Kotor  Express  Co.,  3^1  HI.  App,  8)j 
therefore,  the  court  erred  in  Instructing  the  jury,  that  if 
they  found_ for. plaintiff ,  they  could  award  damages  not  to 
exceed  Ol5,OCO,   Ife  regard  the  error  in  the  instruction  as 
harmless.   The  verdict  was  for  "^10,000  x\rhich  did  not  exceed 
the  aiiiount  allowed  by  the  a.pplicable  statute. 

Complaint  is  made  that  the  court  allowed  incompetent 
evidence  to  be  received  and  refused  to  allow  competent 
evidence  offered.   We  have  examined  the  record  and  find  no 
merit  In  the  contention. 

Upon  this  record  defendant  had  a  fair  trial,  and.  the 
evidence  fully  justifies  the  vordict  and  judgment.   The 
juo-gment  is  affirmed, 

AFFIRI'-IED. 
Nieraeyor,  P.J,,  and  Tuohy,  J,,  concur. 


CITY  OF  CHICAGO, 

V, 

ALEX  FIELET, 


Appellee, 


Appellc'.nt, 


APPEAL  FROM 
MUNICIPAL  COURT 
OF  CHICAGO. 
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MR,  JUSTICE  FEINBZRG-  DELIVERED  THE  OPIKIOK  OF  THE  COUT.T. 

Defendant  was  charged  in  the  Municipal  Court  of 

Chicago  with  a  violationof  Chapter  39,  §39-7  of  the 

Builddng  Code  of  Chicago,  the  pertinent  provicion  of 

which  reads: 

"Every  building  or  structure  constructed  or  main- 
tained in  violation  of  any  of  the  building  provisions' 
of  this  ood®,  or  v/hich  is  in  an.  unsanitary  condition, 
or  in  an  unsafe  or  dangerous  condition,  or  which  in 
any  manner  endangers  the  health  or  safety  of  any 
pel  son  or  persons,  is  hereby  declared  to  be  a  public 
nuisance, " 

Upon  a  trial  without  a  jury,  the  court  found  defendant 
guilty  and  entei'cd  a  fine  of  .\5200, 

The  proof  chewed  that  on  the  day  in  question  and 
previous  thereto,  defendant  held  title  to  the  lot  involved, 
in  trust,  and  as  trustee  vras  the  ovnier  of  the  junk  yard 
in  question,  located  upon  a  lot  in_  the  City  of  Chicago 
approximately  125  "eet  by  175  feet,  enclosed  by  a  fence 
6  to  7  feet  high,   Tlie  east  portion  of  the  fence,  adjacent 
to  the  alley,  leaned  at  almost  a  ^0  degree  angle  toward  the 
alley,  so  that  supports  to  the  fence,  placed  in  the  alley, 
were  necessary  to  heep  the  fence  from  collapsing.   Trucks 
could  not. pass  through  the  alley  because  of  the  position  of 
the  fence.   The  piles  of  Junk  and  scrap  metal,  towering  i^0 
feet  highy  settled  against  the  fence  in  question,  causing 
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the  concSition  described.   That  this  condition  ■'■rp.s   unsafe 
and  dangerous  to  the  health  and  safety  of  the  public  is 
clear. 

Defendant's  contention  is  that  the  fence  enclosing 
the  ya,rd  is  not  a  "structure"  within  the  meaning  of  the 
orc-incance,  therefore,  there  could  be  nc  violation,  there 
being  no  building  Involved,  and  that  "structure"  should  be 
considered  synonymous  irith  "building"  referred  to  in  the 
ordinance;  and  secondly,  that  defendant,  being  owner  as 
trustee  of  record,  could  not  be  personally  charged  with  the 
violation. 

As  to  the  first  contention,  it  is  sufficient  answer 

that  the  section  which  defendant  is  charged  with  haying 

violated  is  a  part  of  the  Building  Code  of  the  City, 

Section  61-5 •!  of  the  same  Co6.e  defines  "a  fence"  in  the 

foil o wi ng  1 anguag  e : 

'•'A  fence  is  hereby  defined  as  a'  structure  forming 
a  barrier  at  grade  between  Jots,  between  a  lot  and 
a  street  or  any  alley,   or  between  portions  of  a  lot 
or  lots,  such  structures  being  Independent  of  any 
other," 

A  definition  given  in  a  statute  or  ordAnanco  is 

controlling.   McCann  v.  Retirement  Board,  33I  111,  193>  199. 

The  second  contention  has  no  merit,  and  the  cases 
cited,  in  support  thereof  have  no  application,  since  they 
are  not  cases  involving  the  violation  of  0.  penal  ordinance. 
One  as  an  ovmer  andi  in  control  of  property  as  trustee  caniiot 
hide  behind  his  title  as  trustee,  when  guilty  of  the  viola- 
tion of  a  penal  ordinance,  resulting  from  his  control  and 
opBration  of  the  property,  and  thus  avoid  the  penalty  for 
such  violation. 
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A  trustee,  having  legal  title  to  real  estate  together 
with  the  right  of  possession,  is  regarded  as  the  ovmer  of 
the  property,  having  all, the  rights  and  subject  to  all  the 
liabilities  of .  ownership,   ¥alil  v,  Schiaidt,  30?  Ill,  33I, 
336J  McKeovm  v.  Pridiaoro,  3IO  111,  App,  63^1-;  Kerner  v. 
GeorAe,  321  111,  App,  I50,  and  Siniarshi  v,  Hudson,  338 
111.  App,  137. 

The  judgment  of  the  Municipal  Court  is  affirmed, 

AFFIRMED. 
Niemoyer,  P.  J,,  and  Tuohy,  J,,  concur. 
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UNITED  MAl-IUFACTURIMG'  C-OMPArJY,    an 
Illinois    corporation, 

App  el  1  e  e , 


V. 


MITCHELL  NOVELTY   COIIPAICY,    a 
Wisconsin   corporation, 

Appellant, 


APPEAL  FROM 
l^JMICIPAL   GOUP.T 
OF   CKIGAOO. 


A.  201 
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MR.  JUSTICE  FEINBERC-  DELIVERED  THE  OPINION  OF  THE  COURT. 


Plaintiff  obtained  judgment  by  confession  in  the 
MuniciT>a.l  Court  of  Cliicago,  against  defendant,  in  the  Sinn  . 
of  t^22,017,2S,  which  included  in^cerest  and  attorneys'  fees. 
The  judgment  •'.■ras  precicated  u;.-)on  four  conditional  sales 
contracts,  which  provided  for  the  sale  of  a  coin-operated 
device  called  "Shuffle  Alley."    It  is  alleged  that  the 
amount  due  was  for  such  machines  sold  and  delivered  to 
defendant. 

Defendant  filed  its  petition  to  vacate  the  judgment, 
alleging  inter  alia  that  defendant  had  originated  and 
conceived  the  coiJi— operated  device  in  question  and  made  an 
agreement  v;ith  plaintiff  to  turn  over  the  invention_  to 
plaintiff;  that  plaintiff,  in  consideration  thereof,  vras 
to  manufacture  tho  device  and  pay  defendant  a  reasonable 
royalty  upon  all  sales  of  such  machines;  that  the  usual, 
customary  and  reasonable  royalty  would  be  '^%   of  the  manu- 
facturer's selling  price;  that  such  charge  of  5;'$  was  the 
customary  charge  prevailing  in  the  coin  machine  industry; 
that  plaintiff  had  manufactured,  marketed  and  sold  in  excess 
of  2^,000  of  said  machines  at  a  manufacturer's  selling  price 
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of  $225,00  each;  that  defendant  purchaseda  large  number  cf 
the  machines  frcm  plaintifi,  paying  one-half  of  the  purchase 
price  in  cash,  and  the  balance  evidenced  by  the  conditional 
sales  agreements  upon  which  the_  judgment  by  confession  was 
entered;  that  from  tii~c  to  time,  defendant  col].aborated 
with  plaintiff  in  the  manufacture  of  said  machine  and  made 
many  recommendations  as  to  the  mechanica.1  improvement  of  said 
mach-lne,  resulting  in  a  mere  efficient  operation  cf  the  same; 
that  said  recommendations  vrere  approved  by  plaintiff  and 
incorporated  in  the  perfection  of  said  machine;  that  there- 
after defendant  rcc;uested  of  the  plaintiff  an  acc-ounting 
as  to  the  amount  due  defendant  upon  machines  manufactured 
and  sold  by  plaintiff,  and  that  finally,  on  or  about 
January  12,  1950^  plaintiff  agreed  with  defendant  to  satisfy 
the  balance  due  on  said  conditional  sales  contracts  by 
ap-Qlying,  as  a  credit,  enough  cf  said  amount  due  defendant 
for  royalties,  and  that  plaintiff  would  cancel  and  marlc 
paid  up.oEi  Ite  feo©S:s  the  balance  due  upon  said  conditional 
sales  contracts;  and  that  there  was  then  pending  an  action 
in  equity,  filed  by  defendant  against  plaintiff,  in  the 
United  States  District  Court,  for  an  accounting  in  respect 
to  the  claim  for  royalties  due  defendant,   IIo  counter-affidavit 
was  filed  or  considered  by  the  court,  and  upon  a  hearing  of 
the  petition,  the  same  was  denied,  from  which  order  defendant 
aiToeals, 

^  The  theory  of  plaintiff,  vrhich  the  trial  court 
adopted,  is  that  a  judgment  by  confession  will  not  bo  opened 
ffiierely  for  the  purpose  of  allowing  defendant  to  file  a 
counterclaim.   We  deem  it  unnecessary  to  dj.scuss  the  ir.ei'its 
of  plaintiff's  theory,  because  of  the  well-settled  doctrine 
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that  accord  and  satisf cacticn  is  a  good  defense  to  plaintiff's 
claim.   The  petition,  if  true,  sets  up  the  defense  of  accord 
and  satisfaction,  the  elements  of  vrhich  are  clearly  stated 
in  IfeR-er  v.  Robinson  Hash  Meter  Cc. ,  3-^0  111.  81,  89.   It 
was  there  said: 

"Ifncre  one' person  is  obligated  to  pay  money 
to  another,  a  payment  made  in  any  mode  or  with 
any  medium  satisfactory  to  the  payee,  if  such 
payment  is  received  as  a  satisfaction  of  the  demand 
by  the  payee,  is  equivalent  to  and  will  be  treated 
as  a  payment  in  cash. " 

The  trial  court  should  have  opened  up  the  judgment 
a.nd  allovjed  defendant  to  plead  and  defend. 

For   the  reason  stated  the  judgment  of  the  Municipal 
Court  is  reversed  and  the  cause  renranded  with  directions 
to  enter  an  order  in  harmony  with  the  views  herein  expressed. 


REVERSED  MD   REi'-iAHDSD 
WITH  DIRECTIONS. 


Kiemeyer,  P,  J, ,  and  Tuohy,  J, ,  concur. 
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THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Petit loner- Appellee, 


V. 


UNIOiJ  TRUST  BANK,  formerly  knovn 
as  Cloverdale  State  Bank, 

Respondent— Appellant, 


APPEAL  FROM  ' 
SUPERIOR  COURT, 
COOK  COUNTY. 
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im,    JUSTICE  FSINBERC-  DELIVERED  THE  OP 
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'IKTOK 


"  \.  202 

"OF   the:   COURT. 


Defendant  appeals  from  an  order  entered  November 
10,  19^-9>  vacating  a  judgment  order  of  September  12,  19^9» 
dismissing  the  cause  for  want  of  prosecution.   The  motion 
to  vacate  the  judgment  x/as  entered  October  28,  19^9j  more 
than  30  days  after  the  judgment.   A  petition  under  section 
72  of  the  Civil  Practice  Act,  in  the  nature  of  a  writ  of 
error  coram  nobis,  xras  filed,  setting  up  that  the  present 
action,  being  an  information  in  quo  warranto  seeking  to 
forfeit  the  franchise  of  the  Union  Trust  Bank,  was  put  at 
issue  and  regularly  assigned  for  trial  to  Judge  O'Malley, 
sit:;ing  in  the  Superior  Court  of  Cook  County;  that  upon  a 
he-.ring  pf  the  cause,  and  at  the  close  of  the  plaintiff's 
evidence,  defendant  on  March  3,  19^7}  made  its  motion  for 
a  finding  in  its  favor,  and  the  cause  was  several  times 
continued  for. brief s  and  argument  by  Judge  O'Malley  until 
Juno  25,  19'!4-8.   It  anpoars  from  the  record  that  on  June  25, 
194'8,  Judge  O'Malley  entered  the  following  formal  order: 


"Comes  now  the  Respondent,  Union  Trust  Bank,  at  the 
iSlose  of  Petitioner's  evidence  and  moves  the  Court 
for  a  finding  for  the  Respondent  on  the  ground  that 
Petitioner's  evidence  is  insufficient' at  lav;  to 
suoport  a  judgment  for  the  Petitioner,  and  the  Court 


-2- 

having  considered  said  Motion  and  the  Briefs  of 
Counsel, 

"It  Is  Ordered  That  said  Motion  of  Respondent  for 
a  finding  at  the  close  of  Petitioner's  evidence 
is  hereby  denied," 

The  cause  on  motion  of  defendant  was  continued  for 
Introduction  of  proof  by  defendant,   Tiilhlle  the  cause  v/as 
pending  before  Judge  O'Malley,  an  order  by  the  Executive 
Coramittee  of  the  Superior  Court  assigned  all  non-jury  ,■ 
cases  to  Judge  Sbarbaro,  vrho  on  September  12,  19^9j  ui^on 
the  cause  being  regularly  called  before  him,  no  one  appearing, 
dismissed  the  cause  for  v/rvnt  of  prosecution  and  entered 
judgment  accordingly,  . 

The  petition  discloses  that  plaintiff  did  not  learn 
of  the  order  of  dismissal  until  October  12,.19^9>  although 
the  petition  was  not  filed  until  October  28, 

The  controlling  question  is  xirhether  the  petiti'  n  in 
the  nature  of  a  writ  of  error  coma  nobis  conforms  vrith 
the  legal  requirements  unuor  the  sto-tute. 

In  People. v.  Bristow,  391  111,  101,  the  court,  quoting 

from  Jacobson  v,  Ash^anaze,  337  111.  1^1,  said  (p.  116-117): 

"The  purpose  of  the  writ  coram,  nobis  at  com.mon  lav/, 
and  of  the' statutory  moiion  substituted  for  it  in 
this  State,  is  to  bring  before  the  court  rendering 
the  judgment  matters  of  fact  not  a-op earing  of  record,  ' 
which,  if  kno>m  at  the  time  the  judgment  v/as  rendered, 
would  have  prevented  its  rendition.   Illustrations  of 
such  matters  are  the  disability  of  the  parties  to 
sue  or  defend, '  the  failure  of  the  cleric  to  file  a 
plea  or  answer,  and  the  omission  to  interpose,  through 
fraud,  duress  or  excusable  mistake  and  irithout 
negligence  on  the  part  of  the  defendant,  a  valid 
defense  existing  in  the  facts  in  the  case.  The  motion 
is  not  available  to  revlevr  questions  of  fact  which 
arise  upon  the  pleadings  or  to  correct  errors  of  the 
court  upon  questions  of  law,   [Citations,]  The 
essentials  of  the  proceeding. undjr  the  statute  are 
the  same  as  they  were  at  common  lax7. "   (Italics  ours.) 


Tested  by  the  rule  announced,  the  petition  in  the 
instant  case  falls  far. short  of  the  legal  requirements 
to  sustain  coran  nobis.  The  basis  for  the  petition  that  the 
matter  was  pending  before  Judge  O'Malley  when  the  cause 
was  called  for  trial  by  Judge  Sbarbaro  xiras  a  matter  that 
appeared  of  record  when  the  order  of  dismissal  i/as  entered. 
The  petition  did  not  present  a  fact  "not  of  record," 
which,  if  the  court  had  known  at  the  time,  it  would  not 
have  entered  the  order  or  judgment.   The  court  was,  there— 
for*e,  without  jurisdiction  after  tern  time  to  enter  the 
order  appe.aled  fi'om,  since  the  instant  petition  did  not 
set  up  such  facts  that  would  entitle  j)laintiff  to  the 
relief  under  section  72. 

The  order  appealed  from  is  reversed, 

REVERSED. 
Hiemeyer,  P.  J.,  and  Tuchy,  J.,  concur. 


) 

CITY  OF  CHICAGO,  a  Municipal   ) 
Corporation,  '     )   APPEAL  FROM 

Appellee,  ) 

)        MUNICIPAL   COUP.T 
V.  ) 

)        OF   CHICAGO 
LILLIE   JOITES,  ) 

Appellant.    ) 


>         3  42I.A.  203^ 


MP.,  JUSTICE  TUOEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  in  its  complaint  filed,  in  the  Municipal 
Court  of  Chicago  char^-ed  defendant  vrith  a  violation  of  the 
Municipal  Code  of  Chicago,  section  1-^5-2,  by  conducting  a^ 
laundry  without  a  license  at  6Z   East  ^4-th  Street,  Chicago, 
Illinois, 

It  appears  without  contradiction  that  defend^ant  and 
tv;o  other  :.'omen  operated  the  launojr'y  business,  in  which 
sixteen  automatic  wa.shing  machines  and  two  driers  v/ere  used. 
It  also  appears  that  the  three  women  rented  e.nd  occupied 
apcartments  in  the  same  building  in  wliich  the  laundry  v/as 
operated,  a.nd  that  clothes  were  laundered  for  persons  who 
lived  in  the  build.lng  and  elsewhere.   The  court  found  the 
d.efendo.nt  guilty  and  assessed  damages  in  the  sum  of  five 
dollars  and  costs. 

Section  145-2'^)-  of  the  Municipal  Code  contains  the 
following  exception: 

"The  provisions  of  this  chapter  relating  to 
laundries  shall  not  r.pply  to  any  person  engaged 
in  doing  custom  laundry  work  o.t  hcf  home  for  a 
reg-alar  trade,  nor  to  any  room,  or  portion  thereof, 
located  in  a  tenement  house  or  other  dwelling,  in 
which  d.omestic  laundi'y  worl".  is  d.onc  by  or  for  the 
occupants  of  said  building  exclusively," 
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Defendant  contends,  inasmuch  as  she  and  her  associates 
in  t]ie  business  all  lived  in  the  "building  in  which  they 
operated  their  laundry,  that  defendant  comes  within  the 
above  exclusion, 

¥e  do  not  agree  with  this  contention.   Defendant's 
position,  if  followed  to  its  logical  conclusion,  would  be 
that  any  laundry  business,  no  matter  hov/  large,  might  be 
conducted  in  a  multiple  dwelling  building  provided  the 
worhers  in  the  laundry  lived  in  the  building.   Such  was 
not  the  intention  of  the  city  council.   The  licensing 
provision  was  enacted  to  permit  the  authorities  to  control 
an  instrumentality  which,  if  not  properly  conducted,  would 
result  in  danger  to  the  public  through  the  spread  of 
disease  in  the  contamination  of  clothing.   The  licensing 
of  laundries  is  a  legitimate  exercise  of  the  health  regulating 
pov/ers  of  the  municipality.   This  conclusion  is  reached 
in  Rub  an  v.  City  of  Chicago,  330  HI.  97. 

The  exemption  of  which  o.efendant  seeks  to  to'se 
advantage  pertains  to  laundry  worh  performed  exclusively 
by  or  for  the  occupants  of  a  building.   Defendant's  work 
is  not  performed  exclusively  for  the  occupants  of  the 
building.   The  exemption  under  the  ordinance  merely  means 
that,  if  a  landlord  furnishes  a  laundry  room  for  his 
tenants  to  be  used  by  any  of  them  in  washing  their  clothes 
or  in  having  their  clothes  wo.shed  for  thorn,  neither  the 
landlord  nor  the  tenants  need  obtain  alamidry  license. 


Defendant's  business  was  not.  "domestic  laundi-'y  irork"  within 
the  meaning  of  the  ordinance. 

The  Judgment  of  the  Municipal  Court  of  Chicago 
is  affirmed, 

AFFIRlffiD. 
Niemeyer,   P,    J,,    and  Feinberg,    J,,    concur. 
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CITY  OF   CHICAGO, 

V, 

ROBERT  CARSON, 


35^ 


AtipellGG, 


APPEAL  FROM  MOI-JICIPAL 
COliRT   OF   CtUCAGO. 


Appellant. 

MR,  PRESIDIIIG  omSTICE  SCHl'/AETZ  DELIVERED  TIB 
OPINION  OF  THE  COURT, 

In  this  case  defendant  vjr.s   char.::cd  with  violation 
of  a  city  ordinance  and  the  case  was  tried  together  with 
the  nisdeneanor  charge  discussed  in  No.  -1-5202  in  vrhich 
this  cou.rt  has  to'lay  rendered  an  opinion,  rcversin;;  the 
judgraent  and  renandin.^;  the  cause,   Judr::.:ent  in  this  case 
is  likov/ise  reversed  and  the  cause  renanded  with  direc- 
tions to  vacate  the  judgnent  and  grant  the  defendant 
a  new  trial. 

Judguent  reversed  and  cause 
renanded. 
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Friend  and  Scanlan,  JJ.,  concur, 


If  52  02 

THE  PEOPLE  OF  TlIE.  STATE  OF 
ILLINOIS, 

Defendant  in  Error, 


V. 


ROBERT   J.    CiiRSON, 

Plr'-lntiff  in  Error. 


)  0 

)    ERROR  TO   MUIJICIPAL' 

) 

)    COURT   OF   ClilCAGO. 

) 

) 

) 

) 
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M.  PRESIDING  JUSTICE  SCHV/ARTZ  DELIVERED  THE 
OPINION  OF  THE  COUi'iT. 

The  defendant  v;r.s  on  infori.ir.tion  charged  \'7ith  a 
nisdencanor  and  his  case  sot  for  trial  in  the  Municipal 
Court  of  Chica.^o  on  February  2^,  1950.  February  l^i- 
the  appearance  of  an  attorney  was  entered  and  the  case 
v;as  called  for  trial  on  February  2h,     At  that  tir.ie 
defendant's  attorney'-  was  not  present.  Nevertheless, 
the  case  proceeded  to  trial.   The  court  found  defendant 
guilty  and  sentenced  hin  to  serve  ninety  days  in  the 
House  of  Correction,  The  order  recites  that  defendant 
was  present  in  his  own  proper  person  as  well  as 
representcd_b^  coimscl.  Subsequently,  a  notion  v;as 
filed  by  defendant  entitled  "Motion  by  Defendant  to 
Correct  Error  in  Fact,"  Defendant  also  filed  a  petition 
to  vacate  judgnent.   In  both  these  notions  it  was 
asserted  that  defendant  was  not  represented  by  counsel. 
The  People  filed  a  notion  to  disn.iss  the  petition  for 
writ  of  error  £o^pxi  nobi_s.   On  March  1,  1950  an  order 
vras  entered  reciting  that  the  notion  of  defendant 
fpj*_a_  nev;__trlal  [sic]  be  continued  to  March  3?  1950, 
A  further  order  was  entered  continuing  the  notion  for 
a  new  trial  [sic]  to  March  6,  1950. 


^^ 
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At  the  he-'.rinG  on  Mnrch  1,  1950  there  \-ro.s   p.n   cx- 
tenclecl  colloquy  between  the  attorney  for  the  clefendant 
and  the  attorneys  representing  the  state  and  city 
(there  also  loeinc  a  companion  charge  of  violation 
of  a  city  ordinance)  and  in  this  collcquy  it  was 
accepted  as  true,  and  aduittcd  by  all  parties,  that 
at  the  tine  the  case  was  first  heard,  defendant  was 
not  represented  by  counsel.  The  point  In  controversy 
see-.is  to  have  been  whether  or  not  defendant  so  stated 
and  asked  for  a  continuance  before  procccc'ing  with  the 
trial,  or  v;hether  he  proceeded  v/ith  the  trial  and  at 
the  conclusion,  feeling  that  the  evidence  had  gone 
against  hin,  for  the  first  tine  asked  for  a  lav.'^'-er. 
The  court  eichibitcd  considerable  solicitude  for  the 
defendant's  right  to  have  an  attorney  present.   One 
Edward  Carson  (apparently  father  of  defendant)  said 
that  ho  had  explained  to  the  court  before  the  trial 
corx'enced  that  he  had  euployod  a  lav/yer  and  desired 
hin  to  be  present.  The  court  continued  the  case  to 
Rarch  3,  1950.  At  that  tine  again  there  v/as  extended 
colloquy  between  the  coiirt,  the  assistant  state's 
attorney  and  the  city  prosecutor.  The  Jxtdgc"  stated 
that  he  had  been  reninded  "  ***  that  the  nan  did  ask 
for  his  lav;yer  to  cone  in  at  that  tine,"   There  was 
then  sonc  discussion  about  having  the  police  officers 
present,  and  it  \rc.s   finally  concluded  that  they  should 
be  present.  The  case  was  continued  to  March  6,  1950 
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and  at  that  tine  the  police  officers  were  present  and 
were  exanined.  Up  to  that  tine,  no  fornal  or;:er  of  any- 
kind  had  been  entered  vacating  the  judgnent,  allowing 
the  petition  for  a  writ  of  error  cor  an  nobis.,  or  granting 
a  notion  for  a  new  trial.  The  defendant's  attorney  then 
stated s   "I  an  not  trying  to  be  obnoxious,  but  it  seens 
as  if  a  new  trial  is  going  on  vrithout  the  defendant  being 
here,"  The  police  officers  were  exanined  and  testified 
to  facts  concerning  the  arrest  of  the  defendant  and  his 
alleged  flight.  At  that  tine  the  city  prosecutor  stated? 
"It  is  true,  Judge,  and  I  want  to  be  fair,  the  nan  did 
state  at  the  tine  that  his  counsel  should  be  there,  but 
wasn't  able  to  be  there,"   3y  that  ho  neant  at  the 
original  trial.  At  the  conclusion  of  the  testinony 
the  court  entered  the  order  of  March  6,  1950  denying 
the  notion  to  vacate  the  judgiiont.   It  v/ould  appear 
fron  the  very  confused  state  of  the  transcript  that 
the  court  did  in  effect  reopen  the  case  and  hear  addi- 
tional evidence,  without  anj?"  fornal  order,  and  v/ithout 
defendant  being  present  and  presenting  his  evidence. 

For  this  reason,  the  judgnent  is  reversed  and  the 
cause  rcnandcd  with  directions  to  vacate  the  judgnent  and 
grant  the  defendant  a  new  trial. 

Judgnent  reversed  and  cause 
rcnanded. 

Friend  and  .Scanlanc  JJ, .  concur. 
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SAUL  H,  ROSENSWEIG, 

V. 


Appellee, 


APPEAL  FROM  CIRCUIT  J 


COURT,  COOK  COm^Y. 


CHRIST  KARRAS  and  WILLIAM 
KARRAS  5 

Appellants. 

MR.    JUSTICE  SCANLAN  DELIVERED  Tlffi   OPIFION  OF  TI^ 

CODBT.  3    ^_  ^.04 

Saul  H,  Rosensweig  sued  Christ  Karras  and  V/llliam 
Karras  to  recover  attorney's  fees  alleged  to  be  due  him 
for  legal  services  rendered  defendants  in  representing 
them  in  their  tax  difficulties  with  the  United  States 
Government.   The  case  was  tried  by  the  court  without  a 
jrjy,  and  there  was  a  finding  in  favor  of  plaintiff,  and 
judgment  was  entered  in  the  sum  of  $10,000  against  de- 
fendants.  They  appeal. 

Plaintiff  claimed  that  he  was  retained  as  a 
lawyer  by  defendants  to  represent  them  not  only  in  their 
income  tax  difficiilties  vdth  the  United  States  Gevernment 
but  also  in  connection  with  an  investigation  that  the 
Government  was  making  of  black  market  charges  against 
defendants. 

The  major  defense  raised  in  the  trial  court  was 
hat  sometime  in  January,  19^7,  while  the  negotiations 
with  the  Government  were  going  on,  plaintiff  came  to 
their  place  of  business  and  said  that  he  wanted  some 
money  in  order  to  represent  them;  that  Christ  asked 
plaintiff  \'/hat  amount  he  wanted  and  he  said  $1,500,  that 
Christ  went  tj  the  safe,  took  out  $-1,500  in  cash,  and 
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gave  it  to  plaintiff,  and  defendants  claimed  that  that 
payment  overpaid  plaintiff  for  any  services  he  rendered. 
The  direct  testimony  of  defendants  tended  to  support  this 
defense.  We  have  concluded  to  first  pass  upon  the  merits 
of  the  alleged  payment;  Upon  cross-examination  of  defend- 
ants they  stated  that  after  plaintiff  asked  for  the 
$1,500  Christ  went  to  get  the  check  book  in  order  to 
give  a  check  to  plaintiff  but  that  the  latter  stated 
that  he  did  not  want  a  check,  that  he  had  to  have  cash; 
they  admitted  that  it  was  their  practice  whenever  they 
paid  out  any  money  for  anything  to  get  a  receipt,  but 
that  they  did  not  receive  a  receipt  i/hen  they  paid  the 
money  to  plaintiff  5  that  they  had  blanlc  receipts  on  hand 
at  the  time  and  asked  plaintiff  for  a  receipt  but  that 
he  said  he  had  no  blanl'i  receipts  with  him;  that  Christ 
stated  to  plaintiff,  "We  can  furnish  you  with  a  blank 
receipt,"  but  that  plaintiff  said  he  v/anted  to  give  a 
receipt  "on  his  own  stationery,"  and  that  when  he  re- 
turned to  his  office  he  v;ould  make  out  a  receipt  and 
send  it  to  them;  that  plaintiff  never  sent  them  a 
receipt  and  they  never  inquired  of  hjm  vrhy  he  did  not 
send  a  receipt;  that  when  Christ  t.sked  plaintiff  for  a 
receipt  plaintiff  dug  dovm   in  his  pocket  to  get  a  receipt 
and  stated  that  he  had  no  receipt  vdth  him,  that  "1  am 
mailing  receipt  tomorrow  morning  from  my  office,"   De- 
fendants further  testified  that  they  had  no  written 
evidence  at  all  of  the  payment  to  plaintiff,  that  they 
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had  "no  \.Titten  evidence  at  all  of  the  witlidra\':al  of  any 

money  from  any  place  at  the  time  or  be:' ore  the  time  they 
paid  Mr,  Rosensweig  $1500" 5  that  they  put  no  notation 
in  the  cash  box  to  show  the  withdrav/al  of  $1,500  frcm 
it,  William  Karras  tes-cified  that  they  keep  a  record 
of  everything  but  did  not  do  sc  in  this  case.  Plaintiff 
testified  that  the  testimony  of  the  two  defendants  that 
they  paid  him  $1,500  v;as  false  in  tptq  and  that  they 
never  paid  him  a  penny  for  his  services;  that  when  the 
tax  matters  v/ere  settled  Chjrist  Karras  was  very  happy 
and  told  him  he  v;ould  mail  plaintiff  a  check  for  his 
fee  the  follov/inr  week;  that  he  v;aited  about  a  week 
for  his  chock  and  none  came,  and  that  he  went  to  see 
them  about  it  and  Christ  Karras  stated  that  they  had 
paid  him  $1,500;  that  when  Christ  made  that  statement 
he,  plaintiff,  became  very  angry  and  asked  Christ  if 
he  was  crazy;  that  he  said  to  Christ  s  "V/hen  did  you 
give  me  $1500?"   "You  darn  fool,  what  are  you  trying 
to  do  -  make  a  liar  out  of  me?"   "You  never  gave  me 
a  dime," 

In  People  v,  Perri,  381  111.  2^i4,  the  court 
stated  (p.  2^-9): 

"The  trial  judge  saw  and  heard  the  witnesses 
testify.   He  had  the  opportimity  to  observe  their  con- 
duct and  demeanor  while  testifying  and  was  in  a  better 
position  to  weigh  their  testimony  than  is  a  reviewing 
court.  The  law  has  committed  to  the  jury,  or  to  the 
trial  court  where  a  cause  is  tried  by  the  court,  the 


detcrrnlnation  of  the  crodlbilj.ty  of  the  v/itnesses  and  of 
the  weight  to  he  accorded  to  their  testiraony,  and  v;here 
the  evidence  is  merely  conflicting  this  court  will  not 
substitute  its  judgtient  as  to  credibility  for  that  of 
the  juxy  cr  the  trial  court,   (People_jv_._  _Bp_l_g^er j  359 
111.  58 1  People  V.  Mangano,  356  id.  178;  P Gp_p_le_Vj_ 
Fqr_tirio,  id.  '^i-155  People  v.  Arbuthnot,  355  111.  577', 
Pe_qplj_  v«-ll?£herPil?  35*+  id,  381 1  E6Pj)l_c  v;._Jie_rb^ort ,  3^0 
id.  320;   P_eoj)l_e  y_.__Ya/tes ,  339  id.  ^-21 5  People  v.  Martin, 
30V  id.  ^9^.)    There  is  evidence  to  support  the  convic- 
tion and  the  credit  to  be  attached  to  such  evidence 
\-iB.s   for  the  trial  judge," 

It  is  evident  that  the  trial  court  found  that  the 
testimony  of  defendants  as  to  the  alleged  payment  was 
false,  and  there  is  certainly  evidence  that  supports 
the  court's  finding.  Moreover,  after  a  careful  con- 
sideration of  the  evidence  in  reference  to  the  alleged 
payment  we  find  ourselves  in  full  accord  with  the  court's 
finding.   Indeed,  defendants'  counsel  have  abandoned,  in 
this  court,  the  defense  of  payment,  and  that  defense  is 
not  raised  in  any  of  the  three  points  urged  here.  If 
defendants'  defense  of  pajnaent  is  false  -  and  we  hold 
that  it  is  -  that  fact  serves  to  cast  doubt  upon  their 
entire  testimony.   The  defense  urged  in  this  coui'^t  is 
that  plaintiff  v/as  gu.ilty  of  unethical  conduct,  cormnittGd 
an  illegal  act,  and,  therefore,  public  policy  v;ill  not 
allow  him  t-c  recover  anythinj:  in  this  case.  Plaintiff 
would  have  been  justified  in  raising  the  point  that 


-5- 

the  instant  defense  was  not  urged  in  the  \\fritten  motion 
for  a  nev;  trial  and  thcroforo  cannot  be  raised  here. 
Plaintiff,  hov^ever,  has  not  raised  that  point  and  seems 
willing  to  have  his  conduct  passed  u^pon  by  this  court. 

Plaintiff  contends  that  defendants,  in  an  effort 
to  avoid  pajnnent  of  any  fee  to  plaintiff,  have  seen  fit 
to  make  wild  charges  against  him  that  are  not  supported 
by  the  evidence;  that  the  printed  abstract  of  record 
filed  by  defendants  was  incomplete  and  inaccurate  in  many 
substantial  parts  and  that  it  v/as  necessary  for  plaintiff 
to  file  a  lengthy  additional  abstract,  VJo  find  force  in 
plaintiff's  contention  and  have  carefully  examined  the 
two  abstracts,  also  the  .ro_c_oj'd.,  in  determining  the 
material  facts  in  the  case. 

Plaintiff  has  been  a  practicing  lawyer  at  the 
Chicago  bar  since  October  1,  193^-.   About  March  2,  19^+1, 
he  becam.e  connected  with  the  United  States  Internal 
Revenue  Department  and  remained  in  that  employment  until 
November  15,  19'-!-^?  when  he  resigned.   Plaintiff's  v/crk 
in  the  Department  was  to  collect  taxes  and  investigate 
delinquent  taxpayers  and  black  market  operators.   He 
became  familiar  with  all  the  rules,  regulations  and 
practices  of  the  Department  and  was  an  or.pcrt  in  the 
work  and  procedure  of  the  Department,  and  when  he 
resigned  he  determined  tha.t  his  legal  practice  there- 
after v/ould  relate  only  to  tax  m.attcrs .  At  the  time  of 
the  trial  he  v;as  representing  150  clients  in  tax  matters 
pending  before  the  Department.   Defendants,  brothers, 
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were  born  in  Greece  but  they  have  lived  in  Chicago  for 
over  twenty-five  years  and  at  the  time  in  question  they 
owned  and  operated  an  "equal  partnership  business"  called 
Canton  Food  Shop,  located  at  31  East  Van  Buren  street, 
in  downto\Nni  Chicago,  vihorc  they  sold  fruits,  vegetables, 
groceries  and  liquors.  Their  business  v/as  started  in 
1929  p^nd  it  became  a  large  and  successful  one.   The 
business  had  an  account  with  the  First  National  Bank  of 
Chicago,  and  also  an  account  vath  the  Continental  Illinois 
National  Bank  and  Trust  Company  of  Chicago,  They  had 
safety  deposit  boxes,  v/here  "they  kept  bonds."   Each  of 
the  defendants  had  a  private  account  v.dth  another  bank. 
About  three  or  four  months  prior  to  December  15,  19^6, 
the  date  v;hen  Christ  Karras  first  met  plaintiff,  defend- 
ants were  under  investigation  by  the  Federal  Government 
for  delinquent  income  taxes,  fraudulent  returns,  and 
black  market  operations.   Christ  Karras  testified  that 
for  a  ni-iriber  of  weeks  before  he  met  plaintiff  he  v/as  in 
trouble  v/ith  the  Government  and  that  the  Government  v;as 
making  an  investigation  of  him  and  his  brother;  that 
Mr.  Gillara  and  I'lr.  Bonnes,  Government  representatives, 
called  at  their  place  of  business  and  asked  to  look 
at  their  books  and  records;  that  after  these  agents 
had  been  at  defendants'  place  of  business  six  times 
investigating  defendants'  books  and  records  they  took 
away,  and  kept,  the  books  and  records;  that  after  the 
Government  agents  made  the  first  call  he  was  worried 
and  retained  Attorney  Vosnos  to  represent  them  in  the 
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invcstigatlon;  thr.t  ho  told  Vosnos  to  find  out  v'hy  the 
Government  was  investigating  them  but  thr.t  Vosnos  never 
reported  to  him  i/hcit  the  Governincnt  was  doing;  that  he 
discussed  with  Vosnos  the  Government  investigation  hut 
Vosnos  never  told  him  v/hat  he  had  found  out.  William 
Karras  testified  that  he  sav;  Mr,  Gillan  in  the  latter 's 
office  in  December;  that  his  brother  Christ  \-jc.s   not 
along;  that  Mr,  Gillam  told  him  that  the  Governnient  was 
investigating  defendants  for  fraud,  negligence  and  black 
market  operations ;  that  Gillam  stated  that  the  charge  of 
negligence  was  for  failure  to  file  a  proper  return  on  his 
income  tax;  that  "Gillran  did  not  give  me  the  details  of 
the  black  market  charge" ;  that  they  were  not  satisfied 
v/ith  what  Mr.  Vosnos  was  doing  in  the_  _mat;L cjr  _and_  \rantcd 
another  a ttqrney ,  _arxd_  that  _v/a s  tho_  _r ea.son  they_  wanted 
Rosensv;elg.   Christ  Karras  had  a  friend,  George  Pappas, 
who  learned  that  defendants  vrerc  involved  in  tax  diffi- 
culties vfith  the  Government,   Pappas  was  acquainted 
with  one  James  Leventes,  and  Pappas  and  Lcventes  v/ent 
to  defendants'  place  of  business,  where  Pappas  introduced 
Levcntcs  to  Christ  Karras,   Lcventes  testified  that 
Christ  Karras  took  hin  into  a  back  room  at  the  store 
and  told  him  that  the  Government  had  a  black  market 
charge  and  an  income  tax  violation  against  him  and  asked 
Lcventes  if  he  loiev;  somebody  that  could  help  him, 
Lcventes  ansv/ered  that  he  did,  and  that  ho  v;ould  make  an 
appointment;  that  the  man  he  recommended  (Rosenswcig) 
knew  A/hat  he  was  doing  and  v;as  all  right;  that  he  was 
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honcst  and  slnccrG  and  would  not  charge-  anything  unless 
he  could  do  them  some  good;  that  :" f  ho  did  soacthing  v/ith 
the  Govcrmient  ho  A/ould  take  one-third  of  what  he  saved" 
that  Christ  told  hin  to  ix.ke  an  app-ointnent  with 
Rosensweig  and  on  Simday  afternoon,  Deconber  15,  19^6, 
he  and  Christ  Karras  went  to  see  Rosensweig  at  the 
latter 's  place  of  business  at  79th  and  Ashland,  whore 
Leventes  introduced  Christ  to  Rosensweig,  as  follov;ss 
"This  is  Christ  Karras,  v/ho  is  in  trouble  vdth  the 
Government.  This  is  the  fellow  that  I  spoke  to  you 
about  a  week  ago  over  the  phone" 5  that  Christ  Karras 
then  said,  "I  an  the  one  who  has  trouble  v;ith  the 
Governraent  in  black  market  fraud  and  delinquent  taxes 
for  the  years  '^3,  'Vf  and  '^+5,  What  can  you  do  for 
me?"5that  plaintiff  told  Christ  that  he  could  not  do 
a  thing  for  hin  until  he  contacted  the  Governinent 
officials  to  find  out  v/hat  they  had  against  hin;  that 
plaintiff  asked  Karras  who  the  Governnent  officials 
were  who  were  handling  his  case  and  Karras  told  him 
that  they  v;ere  Bonnes  and  Gillan;  that  plaintiff  asked 
Karras  if  there  was  another  lav;yer  in  the  case,  and 
Karras  stated  that  he  had  a  lavr^er  by  the  name  of 
Vosnos;  that  plaintiff  then  told  Christ  that  before  he 
could  handle  the  natter  Karras  must  have  Vosnos  -dthdraw 
as  his  attorney  with  the  Government  and  send  hin,  plain- 
tiff, a  copy  of  the  withdrawal  notice,  and  Karras  then 
said,  "All  right,  I  will  get  that  for  you."   Christ 
Karras  testified  that  the  first  tine  he  met  plaintiff  he 
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askeci  hin  to  represent  then  with  the  Fcclorr.l  Govcriu-aent | 
thr.t  at  thr.t  tine  plaintiff  told  hin  that  he  coiilcl  not 
represent  then  until  Vosnos  withclrcv;  as  their  attorncyj 
that  o-t  that  tine  ho  told  plaintiff  that  he  v/on.ld 
cor:r;Amicate  with  Vosnos  and  toll  hin  to  send  a  letter 
to  the  Internal  Revenue  Departnent  and  withdraw  as  his 
attorney  I  that  he  then  told  Vosnos  to  send  a  letter  of 
withdrawal  to  plaintiff.   Plaintiff  testified  that  after 
he  net  Karras  he  went  to  the  United  States  Court  House 
and  contacted  Gox'-crnnent  officials  Bonnes  and  Gillan  and 
conferred  with  the;:i  about  the  Goverra-cnt  charges  against 
defendants  I  that  Bonnes  showed  plaintiff  the  v/orh  sheets 
that  concerned  the  Karras  tax  natter;  that  the  v/ork  sheet 
is  a  preli:ainary  investigation  and  is  not  kept  in  the 
regular  files,  but  it  has  a  sunnary  of  figures;  that 
that  sane  afternoon  he  x^rent  to  defendants'  place  of 
business  and  net  the  defendants;  that  he  told  then  that 
the  Governiaent  figures  shov/ed  thrt  they  owed  the  Governnent 
in  excess  of  $6^,000,  plus  pemlties;  that  he  v/ould  want 
for  his  fee  one-third  of  the  anount  botv^con  ^16^1-, 000  and 
the  anount  of  the  final  assessncnt;  that  there  was  a 
delinquent  charge  for  fraud  and  that  there  was  a  possibility 
of  having  the  files  turned  over  to  the  Idstrict  Attorney 
for  prosecution;  that  Christ  Karras  then  said,  "V/ell,  see 
v;hat  you  can  do  with  it";  that  plaintiff,  said,  "First 
I  will  h-^ve  to  get  a  forn,  a  pov/cr  of  attorney,  and  get 
a  release  or  withdrawal  fron  Vosnos  before  I  can  proceed 
v/lth  the  case"  ;  that  thereafter  he  roccivod  fron  Vosnos 
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?.  withdrawal  as  attorney  for  defendants.   It  is  adrdtted 
that  both  defendants  signed  the  power  of  attorney.   Plain- 
tiff further  testified  that  at  the  tine  defendants  signed 
the  power  of  attorney  he  told  then  that  if  he  did  not  get 
the  tax  reduced  ho  would  not  charge  then  anything  for  his 
services;  that  defendants  told  hin  that  "if  you  can  get 
that  black  r.iarket  charge  dismissed,  v/e  will  give  you  an 
extra  bonus  aside  from  your  fees";  that  he  received  the 
power  of  at'orncj'"  from  defendants  and  had  further  con- 
ferences with  the  Government  officials  in  the  natter; 
that  at  one  hearing  seven  or  eight  Governncnt  officials 
were  there,  including  Bennes ;  Gillan;  Harry  0' Grady, 
the  Chief  of  the  Division,  and  I-fr .  Henner,  Chief  of  the 
Internal  Revenue  Unit,  in  charge  of  the  Black  Market 
Squad;  that  one  conference  lasted  about  four  hours;  that 
after  it  ended  he  went  to  see  defendants  again  and 
reiterated  that  the  Governncnt  wanted  $6^,000,  plus 
delinquent  taxes  for  19^3,  19^^  ^^^nd  19^i-5j  plus  penalties; 
that  the  Governiuent  officials  said  it  was  purely  and 
sinply  a  fraud  case.   Plaintiff  further  testified  that 
he  obtained  two  financial  statements  from  defendants, 
both  of  v;hich  he  turned  over  to  the  Govcrruiont;  that 
after  the  first  statements  were  turned  over  to  the 
Governnent  it  was  discovered  they  were  false  in  some 
respects.   Christ  Karras  testified  that  the  first 
financial  statcnent  he  signed  did  not  contain  a  true 
statement  of  all  his  assets  including  bonds;  that  the 
second  statement  was  a  true  statement  of  all  his  assets 
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and  was  for  more  than  the  first.  Plaintiff  also  testi- 
fied that  about  January  l^f,  19I+7,  there  was  a  hearing 
with  the  Government  officials;  that  b«th  defendants 
were  there;  that  the  matter  was  thorcughJ.y  discussod 
with  the  Governnent  officials  for  about  three  hours; 
that  Mr.  Bennes  showed  defendants  a  work  sheet  and  Scaid: 
"Mr.  Christ  Karras  and  lie.   V/illian  Karras,  you  owe  the 
Governnent  approximately  $6^,000  in  money  in  back  taxes, 
plus  a  penalty  of  50%   but  that's  not  up  to  m.e.  That's 
up  to  Mr.  Henner,  who  is  head  of  the  Intelligence  Unit" 5 
that  at  the  end  of  that  hearing  the  natter  was  continued 
until  about  January  21,  19k7 ,    the  Governi.ient  officials 
stating  they  would  have  a  final  assessment  then  ready; 
that  on  the  last  mentioned  date  the  final  hearing  was 
held;  that  plaintiff,  defendants,  and  Jar:es  Leventes 
were  there,  besides  the  Government  officials;  that  at 
that  meeting  the  first  final  assessment  form  was  presented 
to  defendants  in  the  sum  of  ^ifii-,000,  plus,  and  the 
Government  officials  stated  to  defendants  that  they  had 
taken  into  consider-^. tion  all  of  the  items  that  were 
claimed  to  be  unjust  and  that  defendants  had  to  pay  then 
and  there  or  the  assessment  would  be  made.  Plaintiff 
further  testified  that  he  then  conferred  ^^th  his  clients 
and  they  told  him  if  he  could  reduce  the  ,^^^+,000  another 
$10,000  that  they  would  pay  $3^,00C  that  day;  that  he 
communicated  defendants'  statement  to  the  Government 
officials  and  they  stated  that  they  had  no  authority  to 
further  cut  the  amount  der.anded,  and  that  only  the 
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Colloctor,  Ni£.cl.. Campbell,  could  do  thrt^  th-.t  thereupon 
three  Governncnt  officials,  defendants,  and  plaintiff 
went  to  confer  v/ith  the  Collector,  and  there  the  whole 
case  was  thoroughly  discussed  and  the  Collector  said: 
"We  will  take  $3^,000  today  if  you  will  pay  it  and  sign 
it  today."   Plaintiff  further  testified  that  he  advised 
defcnd-:nts  that  he  night  get  the  amount  cut  further  upon 
appeal  before  a  cor.inittoe;  that  defendants  desired  to 
take  up  plaintiff's  advice  v/ith  Attorney  Lissner,  v/ho 
was  a  good  friend  of  V/illian  Karras  and  lived  in  the 
sane  building  v;ith  hin;  that  defendants  then  talked 
with  Lissner  on  the  telephone  and  then  told  plaintiff 
that  Lissner  advised:   "You  are  lucky  you  are  getting 
away  with  it.   This  boy  has  done  a  good  ^ob.  Sign  it 
and  get  it  over  with" 5  that  Bennes  then  reconputed  the 
assessraent  and  defendants  were  presented  with  a  last 
and  final  assessnent,  the  original  of  which  they  signed 5 
that  the  total  anount  of  the  assessnent  v/as  $3^,663.60, 
and  defendants  paid  that  anount  the  next  day.  William 
Karras  testified  that  he  was  satisfied  with  the  anount 
that  they  paid  the  Govcrniient ;  that  the  Governnent  gave 
then  a  full  release  of  all  the  charges  against  then  and 
their  place  of  business  5  that  he  was  pleased  v/ith  the 
settlement,  was  happy,  and  told  the  Governnent  officials 
so 5  that  he  was  happy  because  "he  knew  that  they  had 
these  black  market  charges  against  hin  and  his  firm" 
dismissed 5  that  he  told  plaintiff  that  he  would  send  hin 
a  check  for  his  foe  the  next  v/eek.  V/illiam  Karras  also 
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testifiecl  that  he  knev;  that  the  Governiient  was  contending 
that  they  did  not  nake  out  a  true  return  on  the  income 
taxes  for  19^3,  19^;-^-  and  19^5,  and  he  also  know  that  the 
Govcrnrient  clained  that  they  were  delinquent  in  the  pay- 
rient  of  inconc  tax  because  of  their  operations  in  the 
business.   Christ  Karras  also  testified  that  when  the 
settlement  was  made  he  felt  happj'-  about  the  casc|  that 
he  \}RS   happy  to  have  all  these  charges  dropped  and  the 
whole  natter  disposed  of|  that  he  knew  there  v:as  a  charge 
of  50%   fraud  penalty  in  connection  v;ith  the  tax.   He 
further  testified  that  at  the  hearing  on  January  26,  19^7j 
when  the  Govcrnnont  officials  stated  that  the  total 
amoiint  for  tax  arrears  for  his  brother  and  himself 
"was  something  in  excess  of  $3U-,000,"   he  told  the  officials 
that  if  that  v;as  the  amount  the  Government  wanted  from 
his  brother  and  himself  they  v/culd  pay  it,  but  that 
before  they  paid  it  they  v/anted  to  talk  with  Attorney 
Lissner;  that  he  and  his  brother  then  went  to  Lissner's 
office,  had  a  conference  viith  hir.  about  the  natter j 
and  then  went  back,  saw  Mr.  Bonnes  and  lir.    Gillam,  and 
told  then  they  v;ould  pay  the  amount  asked.   Both  defend- 
ants testified  that  the  highest  amount  that  was  mentioned 
by  the  Government  officials  as  to  their  arrears  \je.s 
$3^,000;  that  the  amount  of  fee  that  plaintiff  would 
charge  them  v/as  never  mentioned  by  plaintiff  nor  defend- 
ants in  any  of  the  talks  between  them;  that  plaintiff 
never  told  them  that  the  Government  wanted  $6^,000  for 
the  19^3  J  19^^  ".nd  19^5  income  taxes  plus  penalties  of 
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Defendr?.nts  contend  thr.t  in  pr.ssing  upon  the  credi- 
bility of  plaintiff  we  nust  treat  as  evidence  "the 
Official  Letter  from  the  Collector  of  Internal  Revenue, 
set  forth  in  said  Petition  to  Vacate"  and  that  said 
letter  "establishes  conclusively  that  plaintiff  and  his 
'chaser'  are  deliberate  perjurers,"  and  "plaintiff's  case, 
therefore,  is  shattered,  has  crunpled  [cr^^•■:bled]  and 
completely  fails , " 

On  May  13,  19^+9  j  the  trial  court  entered  a  Judg- 
nent  overruling  defendants'  notion  for  a  nev/  trial  and 
entered  the  judgment  against  defendants  from  which  they 
appeal.   On  June  9,  19^9,  defendants  filed  a  petition 
to  vacate  the  judgment  and  to  grant  them  a  nev;  trial, 
and  a.n  affidavit  of  defendants  was  filed  in  support  of 
the  petition.  The  affidavit  is  a  very  lengthy  one  but 
we  need  recite  only  excerpts  from  it.  The  purpose  of 
the  petition  and  notion,  as  we  understand  it,  v;as  to 
show  that  after  judgnent  had  been  entered  defendants' 
attorneys  wrote  a  letter  to  the  present  Collector  of 
Internal  Revenue,  John  T.  Jarecki,  in  v/hich  they  set 
up  what  purport  to  be  certain  statements  made  by  plain- 
tiff when  he  testified  in  the  instant  case.  The  letter 
of  defendants  concludes  vd.th  the  following: 

"Will  you  please  exai.une  your  files  and  records 
and  advise  us  as  to  whether  or  not  there  ever  was  an 
assessment  or  proposed  assessm.ent  against  the  Ka.rras 
Brothers,  in  the  amount  of  .■!;6^,000.00  plus  penalties 
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and  Interest? 

"Further,  if  not,  v.^r.s  there  ever  any  assessr.ent  or 
proposed  assessment  other  than  the  one  of  :!J3^^-j660,60, 
which  the  taxpayers  paid?" 

The  affidavit  of  defendants  also  sets  up  a  letter 
that  the  present  Collector  wrote  to  defendants'  counsel 
in  rnsv.^er  to  their  letter,  \-7hich  contains  the  following; 

"Accor^'ing  to  law  and  regulations,  the  deputy 
collector  has  no  ruthority  whatever  to  nake  any  assess- 
Lient  of  tax.   His  duty  is  to  thoroughly  investigate  all 
the  facts,  discuss  then  frankly  with  the  taxpayer,  and 
at  the  ternlnation  of  his  investigation  present  the 
results  to  the  taxpayer  for  his  concurrence.   In  the 
event  the  taxpayer  does  not  agree  with  the  deputy's 
final  figure  he  has  the  statutory  right  to  protest  the 
recomendations  of  the  deputy  collector.  The  deputy  has 
only  the  right  to  recor.i"iend  the  assessment, 

"After  a  thorough  check  of  all  records  of  this 
office,  it  nust  be  stated  that  at  no  tine  was  a  deficiency 
assessment  of  C6'+,000.00  either  proposed  or  assessed.  You 
may  feel  confident  in  relying  upon  the  figures  set  forth 
in  deputy  collectors'  report  of  January  27,  19^7,  copy 
of  which  was  given  to  taxpayers,  as  being  the  only 
official,  proposed  assessncnt  recon; "ended  by  the  deputy 
collectors  or  any  agent  from  this  office."   (Italic 
ours .) 

The  part  of  the  letter  that  v/e  have  ju-^t  quoted 
is  v:hat  defendants  demand  that  we  treat  as  evidence  in 
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passing  upon  the  credibility  of  plaintiff.   The  trial 
court,  after  considering  the  petition  and  affidavit, 
denied  the  prayer  of  the  petition  and  the  uoticn  and 
deXeMfints_ja,o_ni)t_jip_ntGnd  _in  this  „c our tJ:hat__tho  trial 
c purt^crred.  in„den:irln_r^  _tho_  I)rayOT._o_f_  their. .  ^etitiqn^_ 
The  record  shows  that  Kigel  Canpboll  ^;as  the  Collector 
dujins  the  entire  tine  of  the  investigations  in  question 
and  that  he  took  part  in  the  final  conference  between 
plaintiff  and  the  Governjuent  representatives.  The 
present  Collector,  Jarockl,  had  no  personal  knowledge 
as  to  what  occurred  at  the  various  conferences.  The 
letter  of  Collector  Jarcckl  is  not  even  verified. 
Plaintiff  had  no  opportunity  to  cross- exauine  Collector 
Jarecki  as  to  the  statements  nade  in  the  letter.   If 
such  a  letter  had  been  offered  by  defendants  during 
the  trial  of  the  case  it  would,  of  course,  not  be 
admitted  in  evidence.   The  statements  in  question 
amount  to  no  more  than  an  opinion  based  upon  the 
records.   Plaintiff,  in  his  testimony,  named  the  follow- 
ing Government  representatives  as  taking  part  in  one  or 
nore  of  the  conferences  referred  to  in  his  testimony; 
Bennes;  Gillam;  Harry  0 'Grady,  the  Chief  of  the  Division; 
Mr.  Henner,  Chief  of  the  Internal  Revenue  Unit  in  charge 
of  the  Black  Market  Squad,  and  Rigel  Campbell,  the 
Collector,  and  plaintiff  calls  attention  to  the  fact 
that  defendants  did  not  call  any  of  the  said  persons  to 
contradict  his  evidence.  We  note  that  plaintiff  testi- 
fied that  it  was  Nigel  Campbell,  the  then  Collector,  who 
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nadc  the  last  reduction  of  qJlOjOOO  upon  the  assessnent. 
The  instant  contention  is  so  devoid  of  ncrit  that  we  are 
constrained  to  believe  that  the  real  purpose  of  defend- 
ants in  raising  it  is  to  call  our  attention  to  the 
statements  in  Collector  Jarechi's  letter  in  the  hope 
that  they  night  influence  our  decision  in  this  case. 

Point  I,  urged  by  defendants  in  support  of  their 
appeal,  is  that  "recovery  by  plaintiff  is  contrary  to 
public  policy."   This  _cpntc-ntio_n  _ls  based  upon  a  theory 
that  even  though  defendants^  did  not  £_a_y  plaintiff  any 
money  on  account  of  his  fee,  still,  plg.intiff  carnot  rocovor 
anything-  XQ^.  S'.hP.. .s.^yyices  he  r_end_erG_d  defendants  because^ 
defendants  contend,  it  v;ould  be  against  £ubjL_lc_  policy  to 
pcrait  hin  to  recover  anything .   D e f end :, nt s  state; 
"Although  there  is  no  direct  evidence  in  the  record  of 
an  agreonent  between  plaintiff  and  his  'chaser',  Leventes, 
to  split  fees,  yet  taking  into  consideration  all  of  the 
circui'istances  and  all  of  the  zealous  activities  and  the 
sworn  testinony  of  said  Leventes,  none  of  v;hich  vras 
denied  by  plaintiff,  there  can  be  but  one  conclusion, 
namely,  that  Leventes  (a  laynan)  expected  a  part  of 
the  fees  paid  or  to  be  paid  plaintiff  *  -  *  for  Leventes 
a  total  stranger  went  to  the  store  of  the  defendants  and 
induced  then  to  disniss  their  lawyer  and  retain 
Rosensv/eig,"  and  that  plaintiff  vras  guilty  of  conduct 
contrary  to  leg^l  ethics  and  public  policy  and  there- 
fore he  cannot  recover  legal  fees  against  defendants. 
There  is  no  uerit  in  this  contention.  Plaintiff  rjid 
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Lcventes  both  testified  that  Levant es  never  solicited  any 
case  for  plaintiff  and  that  Lcventes  never  received  nor 
asked  for  any  part  of  any  fee  paid  plaintiff.   Defendants 
testified  that  they  v;ere  dissatisfied  with  the  nannor  in 
which  Attorney  Vosnos  was  representing  then  in  the 
investigation ;  that  thoy  wanted  another  pj^tgrncj^^ il?ld_ 
that  that  was  the  reason  they  hired  plaintiff.   It 
appears  clearly  from  the  evidence  that  George  Pappas, 
a  friend  of  Christ  Karras,  learned  that  defendants 
v;ere  involved  in  tax  difficulties  v/ith  the  Govcrnj"icnt 
and  he  introduced  Christ  Karras  to  Levcntes,  who  intro- 
duced Christ  Karras  to  plaintiff.   Christ  Karras  testi~ 
fled  that  the  first  tine  he  net  plaintiff  he  asked  hin 
to  represent  the-i  in  the  Federal  Governnent  investigation 
and  shortly  after  that  tine  he  obtained  fron  Vosnos  the 
v;ithdrawal  of  the  latter  as  their  "Attorney  in  the  inves- 
tigation.  Defendants  also  state  that  plaintiff  "intini- 
dated  his  clients" 5  "told  his  clients  what  answers  to  give 
to  the  Governnent,"  and  that  "if  Rosensweig  did  obtain 
infornation  fron  the  Governiuent  records  prior  to  Deccnber 
20,  19^+6,  before  the  Pov;crs  of  Attorney  were  signed,  he 
conr.iittod  a  Federal  crine  under  Title  26  of  the  U.  S. 
Code,  Section  55    (f)  (1)."   l^ilo  defendants  have  not 
advanced  anj^  arguncnts  in  support  of  these  last  three 
charges  v;c  nay  say  that  there  is  no  norit  in  any  of  then. 
Plaintiff  is  justified  in  contending-  that  they  are  "wild 
charges  imsupported  by  the  evidence." 

The  second  point  urged  by  defendants  is:   "II. 
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Plalntiff's  tcstinony  cr.nnot  be  given  o.ny   credence  because 
it  is  contrary  to  the  law  of  the  United  States  and  con- 
trary to  the  Rules  and  Regulations  of  the  U.  S,  Treasury 
Department,  of  v/hlch  lav/,  rules  and  regulations  the  Courts 
nust  take  judicial  notice."   Defendants  cite  in  support 
of  this  point  "Title  26  U.  S.  Code,  Section  55   (f)  (D ." 
It  is  sufficient  to  say  that  that  Section  has  no  appli- 
cation to  plaintiff  under  the  facts  of  the  case.   The 
argument  of  defendants  that  plaintiff  i/as  guilty  of  an 
infraction  of  Section  55   "nd  therefore  his  entire  tcsti- 
nony falls,  requires  no  answer. 

The  third,  and  last,  point  urged  by  defendants 
is,  "The  judgnent  is  erroneous,  arbitrary,  contrary  to 
the  lav;  and  the  facts,  and  is  not  based  on  any  evidence 
in  the  record,"  The  sole  arguriont  nade  in  support  of 
this  contention  is  th'^t  the  Governinent '  s  tax  claims  were 
against  defendants  individually  and  that  the  clains  were 
in  different  amounts |  that  the  final  assessment  against 
Christ  Earras  v/as  i$2^-,25^.23 ,  and  the  final  assessment 
against  William  Karras  v/as  .fplC,^09.37,  and  therefore  the 
trial  court  v;as  guilty  of  arbitrary  conduct  in  entering 
a  judgment  against  both  defendants  for  the  full  ariount 
claim.ed  by  plaintiff.   The  instant  contention  is  a  plain 
afterthought.   Defendants  filed  a  v/ritten  motion  for  a  ncv; 
trial  and  the  instant  contention  was  not  raised  in  that 
m.otion,  and  they  are,  therefore,  precluded  from  raising 
the  instant  point  in  this  court.  Many  cases  might  be 
cited  in  support  of  our  statcm.ent  of  the  lav;,  but  it  is 
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sufficient  to  refer  to  a  late  case:   P c •pj)l_e_Y_._  _C ojhen ,  352 

111,  380,  where  the  court  states  (p.  382); 

v^   *  *  jf   certain  points  in  writing  particularly 
specifying  the  grounds  of  a  notion  for  a  new  trial  have 
been  filed,  the  party  filing  the  sane  vrill  be  deened  to 
have  waived  all  causes  for  a  nev.r  trial  not  set  forth  in 
his  v/rittcn  grounds  and  in  the  Appellate  Court  will,  be 
confined  to  the  reasons  specified.   If  the  notion  has 
been  subnitted  v/ithout  specifying  the  grounds  therefor 
in  x/riting,  the  party  nay  avail  hinself  of  any  cause  for 
a  new  trial  which  nay  appear  in  the  record,  v;hether  it 
be  the  adnission  or  rejection  of  evidence,  the  giving 
or  refusing  of  instructions,  the  lack  of  sufficient 
evidence,  or  any  other  error  occurring  on  the  trial. 
The  above  holding  by  this  court  is  applicable  to  both 
civil  and  crininal  cases,   (Yarber  y.  Chicago_  and  Alton 
R.^ill'(?^_iIo.  ,  235  111.  589;  AnAerspn..x._Kaiiste.ns,  297  id. 
76;  Brp_nley__v,  P_co_£le,  1^0  id.  297.)   The  foregoing 
rules  applied  to  notions  for  new  trial  are  also  applier' 
by  this  court  to  notions  in  arrest  of  judgnont,  and  v/hcn 
a  notion  in  arrest  of  judgnent  does  not  specify  the 
grounds  therefor,  it  v/ill  be  presuned,  on  appeal,  that 
every  proper  ground  for  arrest  of  the  ^^'.dgnent  v/as 
presented  to  the  court,   (People  v.  Goldbcr_g,  287  HI. 
238,)" 

In  plaintiff's  conplaint  he  alleges  "that  he  is 
a  lawyer  duly  qualified  to  practice  in  the  State  of 
Illinois.   That  on  or  about  to-v;it  Decenber,  19^6,  he 
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v:as  retr.inod  by  the  dcfcndr.nts  to-v/it ,  Christ  K:.rrr.s  and 
Willian  Karrc.s  doing  business  as  the  Canton  Fruit  Shop, 
to  represent  then  in  a  black  iiarkct,  fraud  and  tax  evasion 
proceedings  convene Jd  by  the  U.  S.  Internal  Revenue  Office," 
The  follov/ing  is  defendants'  answer  to  that  allec-^tion; 
."They  adrdt  that  in  Decenber,  19^6,  they  consulted  plain- 
tiff at  a  liquor  store  located  at  79th  Street  and  Ashland 
Avenue,  Chicago,  and  discussed  with  hin  an  investigation 
then  being  conducted  by  the  U.  S,  Internal  Revenue  Cfflce 
and,  at  plaintiff's  request,  executed  a  written  instrur.ent 
which  plaintiff  stated  was  a  Power  of  Attorney,  authorizing 
plaintiff  to  represent  then  before  the  departnent;  a  copy 
of  said  instruncnt  was  not  given  these  defendants,"   De- 
fendants both  testified  that  the  business  they  conducted 
under  the  nane  and  style  of  the  Canton  Food  Shop  was  a 
fifty-fifty  partnership  business.   At  no  tine  during  the 
trial  did  defendants  indicate  to  the  court  that  plain- 
tiff's fee  should  be  prorated  according  to  the  anount  of 
the  taxes  paid  by  each.  There  is  no  nerit  in  the  instant 
contention. 

After  a  careful  exanination  of  the  evidence  in  this 
case  we  are  satisfied  that  the  defense  interposed  in  the 
instant  case  is  not  an  honest  one. 

The  judgnent  of  the  Circuit  court  of  Cook  county 
should  be  and  it  is  affirncd. 

JUDGMENT  AFFIRMED. 
Schwartz,  P.  J.,  and  Friend,  J»,  concur. 
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J.    ERNEST   WILKINS5 

V. 

CHARLES  CROOK, 


Appellee, 


APPEAL  FROM  SUPERIOR 
COLmT,  COOK  COUNTY. 

3  42I.A. 


Appellant , 

MR.  JUSTICE  SCAl'LAR  DELIVERED  THE  OPINIOIl  OF  THE 
COURT. 

On  February  2>,  19^9?  this  cause  appeared  for 
the  third  tine  on  the  regular  trial  call  of  Judge 
Schwaba,   Neither  defendant  nor  his  coionsel  appeared. 
Plaintiff  appeared j  a  jury  was  impaneled,  and  the 
hearing  proceeded  ex  parte.   The  jury  returned  a 
verdict  for  plaintiff  and  against  doicndrnt  in  the 
su:u  of  $2,596  and  judgment  v;as  entered  for  that  svn. 
An  execution  was  issued,  v/hich  v;as  placed  in  the  hands 
of  the  sheriff  ;\rith  directions  to  levy  upon  and  sell 
certain  real  estate  owned  by  defendant.   The  sheriff 
set  the  real  estate  sale  for  June  1^,  19^9.   On  June  10, 
19^+95  the  following  verified  petition  i/as  filed  by 

defendant: 

"Now  cones  Charles  Crook,  the  defendant  herein 
by  Charles  V.  Falkenborg,  his  attorney,  and  respectfully 
represents  unto  the  Court,  that s 

"Heretofore,  to  wit,  on  the  25th  day  of  February, 
19^9,  this  cause  cane  on  to  be  heard  upon  the  regular 
trial  call  of  the  Honorable  Peter  M,  Schv/aba,  Judge, 
and  an  ex  parte  hearing  v/as  had,  before  the  Court  and  a 
jury,  at  the  conclusion  of  v;hich  a  verdict  was  rendered 
by  the  jury  in  favor  of  the  plaintiff,  J.  Ernest  Vilkins, 
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and  against  this  defendant  in  the  sun  of  (^'2  5  596,  Judgnent 
was  entered  upon  said  verdict  by  the  said  Peter  M,  Schwaba, 
Jud^e,  on  the  sane  day  and  thereafter  execution  issu.ed 
thereon  out  of  the  office  of  the  Clerk  of  this  court. 

"That  pursuant  to  said  order  of  execution,  ;:.nd 
at  the  direction  of  the  plaintiff,  the  -■-   -  *  Sheriff  of 
the  Couiity  of  Cook,  on  or  about  the  30th  day  of  May, 
19'-f9,  has  notified  this  defendant  that  he  will  at  10 
o'clock  A.  M.  on  the  l':-th  day  of  June,  19'+9  5  in  the 
usual  nanner,  and  as  provided  by  lav;,  offer  for  sale 
certain  real  estate  owned  and  possessed  by  this  defend- 
ant in  Chicago  and  located  at  the  address  coi-U.ionly 
knovm  as  V638-U-6^0  Indiana  Avenue,  to  satisfy  said 
judgnent,  and  legally  described  as;  [describing  it] 

"That  the  defendant  was  not  av/are  of  the  fact 
that  said  cause  was  on  the  trial  call  of  said  Peter  M. 
Schwaba,  Judge,  for  hearing  on  said  day,  or  of  the  fact 
that  it  was  or  had  been  reached  for  trial  and  had  never 
boon  notified  by  anyone  to  be  in  Court  on  that  day  or 
any  other  day  to  defend  said  suit  5  that  this  defendant 
v/as  not  represented  by  counsel  on  the  hearing  of  said 
cause  on  the  said  25th  day  of  February,  19^9 5  nor  \/as  he 
personally  present  at  said  hearing,  nor  did  anyone  appear 
in  his  behalf  either  as  a  v/itncss  or  othcrv;isc,  and  as  a 
result  all  of  the  tcstinony  which  v;as  introduced  on 
behalf  of  the  plaintiff,  so  defendant  is  infornod  and 
believes,  was  prcsuiv.ably,  by  the  jury  v/hich  v/as  inpan- 
ellod  to  try  the  issues  in  said  cause,  and  by  the 
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prcsiding  Judge,  accepted  as  true, 

"Defendant  further  shows  that  the  verdict  and  judg- 
ment were  predicated  upon  a  conplaint  filed  by  the  plain- 
tiff, who  J  at  the  tine  of  the  filing  thereof,  and  at  the 
present  tine,  is  a  practicing  attorney  in  the  city  of 
Chicago, 

"Defendant  further  shows  that  the  conplaint  of 
the  plaintiff  herein  alleges  the  hirin-;  by  the  defendant 
of  the  plaintiff  as  an  attorney  and  counsellor  at  law 
to  discuss  and  later  to  represent  the  defendant  in  a 
certain  proceeding  in  the  Superior  court  of  Cook  county, 
v;hich  proceeding  was  one  for  a  divorce,  in  which  Charles 
Crook,  this  defendant  v/as  the  plaintiff,  and  Irene  Crook, 
then  his  v;ife,  v^as  the  defendant,  and  v;hich  suit  v/as 
thereafter  filed  in  the  Superior  court  Case  No, 

^-os  2297. 

"That  the  conplaint  further  allored  tb?.t  the 
plaintiff  had  rendered  services  in  behalf  of  the  defend- 
ant in  said  divorce  proceeding  between  January  5,  2)9'+0 
and  August  10,  19'-i-2,  and  had  devoted  approximately  two 
hundred  forty  hours  in  that  nanner,  and  sought  judgnont 
for  the  sun  of  #2,770,  less  credit  for  payments  nade  by 
this  r'.cfendant  on  account,  in  the  sun  of  !i5229,3^,  and 
leaving  a  balance  of  ;i:;2 , 596 , 71 ,  plus  interest  at  five 
percent  for  alleged  vexatious  delay.  That  said  services 
alleged  by  said  Wilkins  to  have  been  rendered,  v/ore 
d i V i d ed  as  foil o v/ s  ; 

"Sixty-nine  hours  in  a  hearing  before  IMa.stcr 
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Robert  M,  Adans,  on  the  question  of  property  rights; 

"Fifty-eight  hours  in  the  preparation  and  study 
of  pleadings,  notions,  notices,  orders,  etc, 5 

"Seventy-four  hours  in  conferences  with  this  de- 
fendant, vatnesscs  and  investigators, 

"Forty-six  hours  in  attendance  in  Court,  etc., 
and  that  said  Wilkins  had  ejrpended  the  suii  of  $56,05 
in  behalf  of  this  defendant,  and  for  all  of  v/hich,  this 
defendant  had  promised  and  agreed  to  pay  the  fair  and 
customary  fee, 

"The  answer  of  the  defendant  adr.iitted  euploying 
the  plaintiff,  but  denied  that  the  services  as  rendered 
had  required  2^+0  hours  of  the  tine  of  the  plaintiff,  but 
had,  on  the  contrary,  been  of  a  noi.iinal  nature,  and  that 
nost  of  the  services  which  had  been  rendered  in  said  pro- 
ceeding and  the  burden  of  all  services  had  been  rendered 
by  one  V/illian  Haynes,  also  an  attorney  and  counsellor  at 
law,  and  off icing  in  the  sane  suite  with  the  said  plaintiff, 
and  with  taovrle-^.ge  of  Wilkins,  and  vdio  was  hired  and  re- 
tained by  this  defendant  while  the  cause  v/as  in  process, 
because  of  the  belief  of  this  defendant,  expressed  to 
said  VJilkins,  that  said  Wilkins  could  not  cope  v;ith  the 
tactics  and  the  defense  of  the  defendant  in  said  divorce 
case.  The  answer  further  stated  that  if  the  nur;:ber  of 
hours  alleged  had  actually  been  expended  by  VJilkins,  such 
nunber  of  hours  v/ere  wholly''  unnecessary  for  the  prosecu- 
tion of  said  Conplaint  for  Divorce. 

"The  replication  of  the  plaintiff  reaffirued  and 
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reasscrtod  nost  of  the  allegations  In  the  conplaint  of 
the  plaintiff, 

"Defendant  further  shov/s  that,  to  wit,  on  or  about 
the  2nd  day  of  October,  19^7,  he  had  hired,  retained, 
engaged  and  employed  one  Sidney  P.  Brov/n,  of  the  firn 
of  Brown,  Brown,  C;n?us  and  Greene,  attorneys  and 
counsellors  at  law  in  the  city  of  Chicago  to  act  for 
and  represent  him  in  the  defense  of  the  conplaint  filed 
by  said  V/ilkins, 

"That  said  firm  *  *  *  entered  its  appearance  as 
counsel  for  the  defendant  and  filed  a  demand  for  a  jury 
to  try  the  issues  in  this  cause,  and  paid  and  tendered 
to  the  Clerk  of  this  Coui^t  the  requisite  fees  therefor. 
The  said  firm,  also  filed  the  answer  of  the  defendant 
in  said  cause, 

"That  this  _de_fcndir^t  paid_to  said  Sidney  P_,  Br ovm 
ii.\-L  "^-^oncys  due  him  for  1  egal  s e rj/i c  e_s__  r endered  he r ein. 
^^-tL- "^jl'^J!.Q_^--f"tQr,  in  the  spring  or  ej^rly  s\imnicr  of  _1_9^_2. 
£L  PA.^".SPQ9P-9pt   d  c  V  c-  loped  be  two  en  _  the  sai5\  Sidney  P.  Brown 
and_thi_s  defendant ,  whereupon ,  the  said  Sidney  P.  Brovm, 
3_cting_  f or  himself  and  his  firm,  retvirned  and  _surrcnderod_ 
i.°  Ji^is.  .defendant  _all  _o f  th.c_  files  in  hi_s  or  its  _2osses- 
sion  pertaining  to  the  suit  of  VJilkins  vs .  Crook  and 
g.nnouncod  that  ho  and  it  were  withdrav:ing  fror^  this  case 
and  would  no  longer  represent  this  defendant  and  that 
defendant  shoti.ld  engage  other  coxmsel  to  represent  hin 
in  the  V/ilkins  suit . 

"That  at  no  time  did  the  said  Sidney  F.  Brovm, 
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formal  notice  to  the  dofcnclant  that  saicT  3i:Tnc3/  P.  Brovm 
or  sr.id  fim  was  with'-lrawing  as  his  cou_msc1  in  saicl  suit 
Oi  Wilkins  vs.  Crook,  and  an  exar^lnation  of  the  files  in  the 
said  cause  and  of  the  docket  and  rej:;istGr  in  the  office 
of  the  Clerk  do  not  show  any  fornal  ^ithdrav/al  or  any 
order  of  court  authorizing  or  approving  such  v/ithdrawal 
of  counsel.  That  at  all  tines  while  the  suit  of  V/ilklns 
vs.  Crook  has  been  pending,  there  v/as  in  full  force  and 
effect  in  this  court  a  rule  nu-^bered  1^'-  pertaining  to  the 
withdrav/al  of  attorneys  or  solicitors  and  reading  as 
follows ! 

" 'No  attorney  or  solicitor  shall  be  poriltted  to 
withdra\\f  his  appearance  for  any  party  unless  the  Court 
shall  be  satisfied,  by  affidavit  or  otherwise,  thr.t  such 
party  has  had  reasonable  notice  of  the  application  for 
leave  to  do  so, ' 

"That  thcrerfter,  to  wit,  on  or  about  the  31st  day 
of  March,  19^+8,  this  defendant  hired,  engaged  and  enploycd 
one  Joseph  Cl_a£ton  to__repre_sent  hlin^jad  to  ?-C t_  a s_^his_ 
counsel  in_snld  suit_  qf_V/ilkins_vs._  Crq_ok,  _and  that  said 
Joseph  Clayton,  then  and  there  and  at  jthe  I)ro_sfjnt  tine , 
a  n:e;.'ber  in  Jjooc^;. _standl_ng_  pf__the  Bar_  in  Chicago,  Illinoi_s_, 
and  licensed  as  an  attorney  and  couns-.:llor  at  lav/  by  the 
Suprcno  Court  of  Illinois,  stated  to  this  defend -.nt  that 
ho  v/ould  enter  hi s_  a^_cx.ranc c_  a s  counsel  for  _thc  defendant 
in  said  cause  of  Wjlkins  vs.  Cr^ok,  and  would  represent 
hin  on  the  trirl  and  hearing  thereof.  That  at  the  tine 
of  such  cr-iployraent  this  defendant  delivc.rod_  to  _said_ 
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JosGJ2k-^i£-Ztil^j— -^il^..-^--i-'l^^        ^^SL .suit  of.  V/llkins__ 
vs^.  Crook ^  which  said  Sidney  ^»_ ^o\m^  hp.C^^snvrjin&cTed^   to 
t  hi  s  d  e  1  end  ant  _._ 

"That  to  wit,  on  the  9th  day  of  April,  19^9,  this 
defendant  was  served  with  a  copy  of  a  v/rit  of  exoc\ition 
in  the  suit  of  J.  Ernest  V/ilkins  versus  this  dcfendajitj 
and  he  was  notified,  inforned  and  advised  by  the  Sheriff 
of  Cook  county,  Illinois,  that  a  judgD.ont  had  been 
entered  in  the  suit  of  VJilkins  vs .  Crook  in  favor  of 
the  plaintiff  and  against  this  defendant  in  the  sur.i 
of  -■?2,596,  and  denandin^  of  the  defendant  that  he  pay 
said  suLi, 

"This  defendant  further  states  that  he  thereupon 
iiirnodiately  talked  to  the  said  Joseph  Clayton  at  the 
Criminal  Courts  Building  in  Chicago,  Illinois,  and 
handed  to  said  Claj'-ton  the  copy  of  the  said  vnrit  of 
execution  vrhich  defendant  had  received  fron  the  said 
Sheriff  of  Cook  coimty  and  instructed  the  said  Joseph 
Clayton  to  take  saach  action  as  was  necessary  or 
expedient  to  vacate,  sot  aside,  open  up  anr''  hold  for 
naught,  the  said  judgment. 

"That  in  saif.  conversation  the  sa_id.  Joseph  Cl_a_yton 
again  proaised  G_nd_  stated  .to_^  this_d c£enj,;ijant_  that  ^_^^^^ 
said  Joseph  Clayton,  v/ould  immediately  appear  in  court_ 
and  arrange  for  the  vacation  and  the  opening  up  of  said 
judgnent,  and  to  have  it  set  aside,  and  would  further 
arrange  to  have  said  cause  re-set  for  a  nov/  hca_ring_^ 
ancl  for  this  defendant  to  appear  and  defend  the  _s_aid 
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suit  of^ Wi_lkiris_  vs.  Crook  rt  such  now  hearing  J'^id  .."^J.^iilj. 
That  on  at  least  2Q  occasions  ,y  this  defendant  hc.s  tr.lkocl 
with  said  Clayton  since  the  purported  withdrawal  of 
Sidney  P.  Brovm,  as  aforesaid ^  and  on  each  of  said 
occasions,  said  Clayton _ha,s...As.sur_od  t hi s  d^e f ond^ant^ Jbha t_. 
hcj__  the  s_aid  Clajt_on^,  yiv.5_  .tAkineL^.car e  of  the  inter es.ts__ 
of  this_  iief  ejidant  in_  the_  Ci?,s^c  of  Wilkins_  vs  .  Crook .^ 
"This  defendant  further  represents  that  he  has 
caused  an  exanination  to  be  nade  of  the  files  in  said 
suit  of  VJilkins  vs.  Crook,  and  of  the  records  of  the 
Clerk  of  this  Court,  includin:;  the  rernster  and  docket j 
and  that  on  the  date  that  this  petition  is  prepared, 
to  wit,  the  7th  day  of  June,  19'+95  such  records  'o  not 
£Li.lc l2.sc  ■tha;^s aicl  Clayton  has  entered  h.is_  .a PJP caj?r.iice 

In  this  proceed.ina,  nor  thp-_t  -n^  i:.^.''i°JG:  .■'^iL5.-''^ir-'^P-A^i^^ 
by  the  said  jJoscjoh  iy^il^ltoj^jDr^^^  jm^  PAllcj_  i)_cT s_^on ,_ _to 
open  up,  vacate  or  set  aside  saj^ Jj^Vil-ientj,., b^^^^^  it_ 
re  iains_  unatji;£Cjced_jand_J._n  _f \xll_  fqrce_  and  .ef_fec_t ,  and 
unless  stayed  by  an  order  of  this  Court,  the  said 
property  of  this  defendant  will  be  sold,  as  aforesaid, 
on  the  ll+th  day  of  June,  19^'r9.   That  no  record  has  boon 
found  frou  such  exanination  of  any  notice,  notion  or 
order  relating  to  the  purported  withdrawal  of  said  Sidney 
F.  Brov;n  or  the  law  firn  of  Brown,  Bro\m,  Cyrus  and 
Greene  as  counsel  for  this  defendant  in  this  suit. 

"This  defendant  calls  to  the  attention  of  the 
Court  the  fact  that  if  it  had  been  knovm  to  the  trial 
court  when  the  cause  cane  on  for  hearin;'  that  the  said 
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Sidncy  P,  Brovm,  or  the  firi:i  of  Brovm,  Brov/n,  Cyrus  and 

Greene  hr.d  purportedly  v;ithdrr.vn  as  this  defend.^mt's 

counsel  in  said  cause,  but  that  no  orler  cf  v.dthdravval 

or  notice  thereof,  as  required  by  the  Rules  of  this 

Court  appeared  in  the  files  in  said  cause,  and  that 

said  Joseph  Clayton  had  agreed  to,  but  had  failed  to 

file  his  appearance  herein,  and  that  this  defendant 

was  relying  upon  the  word  of  the  said  Clayton  to  protect 

his  interests  therein,  but  Clayton  had  not  done  so,  that 

the  trial  judge  unquestionablj^  would  not  have  perj.iitted 

the  cause  to  proceed  to  a  hearing  vdthout  giving  the 

defendant  an  opportunity  to  secure  other  coiinsel  and 

interpose  his  defense  of  pajniiGnt, 

"This  defendant  further  represents  that  as  stated 
in  his  ans\>;er  in  said  cause,  he  has  a  neritcrious  defense 
to  the  said  conplaint  of  said  Wilkins;  that  said  nerito- 
rious  defense  is  as  f ollov/s  s 

"That  this  defendant  hired,  retained,  engaged 
and  enployed  said  V/ilkins  as  his  counsel  in  the  suit  of 
Crook  vs.  Crock  on  or  about  December  31 j  1939. 

"That  the  said  VJilkins  rendered  sone  services  for 
hin,  but  not  anything  approximating  2lf0  hours;  in  fact, 
the  anount  of  tine  expended  by  hin  was  less  than  100 
hours,  and  that  he  received  pajn-.ient  in  full  for  his  said 
services  fron  this  defendant. 

"That  while  the  divorce  of  Charles  Crook  vs. 
Irene  Crook,  being  case  No.  ^OS  2297  was  pending  in  said 
Superior  court  of  Cock  covnty,  this  defendant,  not 
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sr.tisiied  with  the  ability  or  of  the  services  of  said 
Wilkins,  retained  and  engaged  one  Willian  Haynes,  an 
office  associate  of  Wilkins  to  assist  the  said  vJilkins 
in  said  suit  of  Crook  vs.  Crook,  Eo.  V08  2297. 

"That  the  greater  portion  of  the  ircrk  in  said 
Case  No,  '+0S  2297  was  done  and  porforned  by  the  said 
Haynes  between  the  22nd  day  of  May,  19-fl,  and  the  l8th 
day  of  April,  19^2,  and  that  for  the  legal  services  of 
said  Haynes,  this  defendant  paid  to  hii.i  the  suv.i  of  $^00, 
which  v;as  the  total  fee  requested  of  this  defendant  by 
said  Haynes. 

"That  for  the  services  rendered  by  the  said 

Wilkins  betv;ecn  the  1st  day  of  December,  1939,  ^^nC.   the 

7th  day  of  May,  19^2,  this  defendant  paid  to  the  said 

Wilkins  the  sun  of  $1,278,38,  which  this  defendant 

states,  nore  than  conpcnsatcd  the  said  Wilkins  for  the 

services  he  rendered |  that  such  sun  was  paid  by  chock 

dra\<m  on  the  Drovers  National  Bank  of  Chicago  in 

anounts,  on  dates  and  bearing  numbers  as  f  ollov/s : 

"Decenber  1,  1939, 
Docenber  27,   " 
March  9,  19^-0 
April  27,  19^0 
August  9,  19^-0 
Oct.  17,  19^0 
Dec.  3,  l^^O 
Feb.  10,  19^1 
Nov.  26,  19^1 
May  7,  19^2 

"That  in  the  said  coiTiplalnt  filed  by  said  Wilkins  against 
this  defendant,  the  only  credit  that  was  given  to  this  de- 
fendant for  raoneys  paid  by  this  defon-lant  to  either  Wilkins 
or  Haynes  was  the  aforencntioned  sun  of  0229,31-1-,  v/hereas, 


No. 

(Cash) 

$200.00 

(Cash) 

150.00 

6780 

251.00 

6896 

15. 5^ 

7199 

1-1-5.00 

7390 

200.00 

7^+99 

200.00 

766V 

50,00 

8^35 

65.8V 

8890 

100,00 
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this  defendant  had  actually  paid  for  services  in  said 
Superior  court  Case  No.  i+OS  2297,  the  total  smi   of 
$1,677.38,  as  hereinabove  enuneratcd,  and  this  defendant 
is  ready  and  willing  to  produce  such  evidence  of  ijayincnt 
as  this  court  will  direct. 

"This  defendant  further  states  that  he  has  not 
been  negligent  in  attenptlnr;  to  s-^rure  the  opening  of 
the  vacation  of  the  judgnent  entered  as  aforesaid,  but 
that  ho  has  acted  dilig'ontly  in  an  effort  to  protect  his 
interests  and  that  he  should  not  be  held  responsible  for 
the  derelictions  of  either  Messrs,  Sidney  P.  Brown  or  the 
firn  of  Bro\^i,  Brown,  C^tus  and  Greene,  or  of  Joseph 
Clajrton. 

"This  defendant  c-lls  to  the  attention  of  this 
Court  the  provisions  of  Chapter  110,  Section  197  [196] 
(72)  of  the  Revised  Statutes  of  the  State  of  Illinois, 
reading  as  follows ; 

" 'The  writ  of  error  coram  nobis  is  hereby  abolished, 
and  all  errors  in  fact,  connitted  in  the  proceedings  of 
any  court  of  record,  and  v/hich,  by  the  coi.u^.on  law,  could 
have  been  corrected  by  said  -writ,  nay  be  corrected  by  the 
court  in  which  the  error  v;as  cor.ii'.iitted,  upon  notion  in 
writing,  nade  at  any  tine  v.dthin  five  years  after  the 
rendition  of  final  judgment  in  the  case,  upon  reasonable 
notice.  VJhen  the  person  entitled  to  nake  such  notion 
shall  be  an  inf-^nt,  non  conpos  mentis  or  under  duress, 
at  the  tine  of  passing  judgment,  the  tine  of  such  dis- 
ability shall  bo  excluded  from  the  conputation  of  said 
five  years,' 
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" This  clefenfent  earnc s tly  subi'ilts  thr.t  the  aforesaid 

juclgaent_jgxs__ents_red  iLSA^B^'LJliil  J^Jth£-J^-^Sle.ct_j.  careless- 
ness or  nlstake_  of  the  counsel  he  had  hired,  engaged  and 
employed  to  appear  for  and  to  represent  hin  _as_  the  defend- 
ant, in  said  suit  of  Wilkin s  v s.  Crook. 

"That  v;hether  or  not  the  court  will  open  up,  set 
aside  and  vacate  such  a  jud;--;nent  sc  rendered j  is  a  natter 
of  sound  legal  discretion  of  this  Court, 

"That  his  defense  of  payncnt  if  true,  would  be  and 
constitute  a  neritorious  defense  to  the  conplaint  of 
Wilkins , 

"That  the  failure  of  the  plaintiff  V/ilkins  to  credit 
this  defendant  with  the  pa^rij.ents  nade  by  this  defendant 
as  aforesaid,  viz.,  to  Williau  Hajoies,  the  sun  of  $'+00, 
and  to  J.  Ernest  V/ilkins,  the  sun  of  .'i5l278.3B,  constitutes 
and  is  an  error  in  fact  to  justify  this  Court  opcnin;-^  up, 
setting  aside  and  vacating  the  said  judgnent,  under  the 
provisions  of  Chapter  110,  Section  197  [196]  (72)  of  the 
Statutes  of  this  State  and  heroin  quoted. 

"He  therefore  prays  that  the  Court  will,  pursuant 
to  the  provisions  of  Section  197  [196]  (72)  of  Chapter 
110  of  the  Revise^'.  Statutes  of  Illinois,  enter  an  oDxler 
opening  up,  vacating,  setting  aside,  and  holding  for 
naught,  the  said  judgnent  heretofore  entered  herein,  and 
giving  and  granting  unto  the  defendant  the  opportunity 
and  right  of  interposing  his  defense  at  a  new  hearing 
to  be  held  as  the  Court  shall  direct;  or 

"That  the  Court  will  open  up  said  judgnent  and 
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grant  this  clcfenclcnt  ler.ve  to  appear  anc.  defend  arainst 

said  complaint  5  but  order  that  said  jiidf-nent  stand  as 

security  pending  the  outcoue  of  the  requested  hearing | 

or 

"That  the  Court  will  enter  either  one  of  the  aforc- 
reqticsted  orders  and  that  in  consideration  thereof,  this 
defendant  offers  to  deposit  with  the  Clerk  of  the  Court 
a  suia  equal  to  the  anoimt  of  the  judrnont  entered  as 
aforesaid  on  February  25,  19^+95  ?-S  security  for  said 
judgment,  and  to  do  all  such  other  things  as  nay  be 
required  by  the  Court  in  connection  therevjith," 

Plaintiff  filed  a  notion  to  disniss  defendant's 
petition  and  notion  upon  the  ground,  inter  alia,  that 
the  nerligence  of  defendant's  counsel  set  up  in  the 
petition  is  chargeable  to  defendant.  The  trial  court 
entered  an  order  denying  the  praj'-er  of  the  petition. 
Defendant  appeals  from  that  order. 

Defendant  "asks  this  Court  to  seriously  consider 
those  questions:   (1)   Can  Sj^dney  Brovm,  who  entered 
the  Appearance  of  his  firn  as  cnunsol  for  defendant 
and  then  left  the  defendant  'high  and  dry'  by  purportedly 
withdrav/ing  fron  the  case,  but  without  complying  v/ith  the 
Rules  of  Court  (cf  which  Rul:,s  defendant  was  ignorant) 
be  consi'lerod  as  defendant's  attorney  so  that  his  negli- 
gence in  failing  to  appear  at  the  trial  nay  be  iiiputed 
to  defendant?   (2)  Can  Joseph  Claj^on,  in  view  of  his 
aforesaid  wilful  and  \-7anton  disregard  of  his  duties  as 
a  nenber  of  the  Bar  of  Illinois,  bo  deencd  the  defend- 
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ant's  attorney  so  that  his  coyrplcte  ':lisrG2arc:  of  the  rights 
of  defendant  by  failinr  to  appear  at  the  trial  or  to 
present  petitions  to  vacate  judgnent,  he   considered  as 
defendant's  counsel,  so  that  his  negligence  in  failing 
to  appear  is  inputed  to  the  defendant?  The  defendant 
prays  and  hopes  that  the  Court  will  ansv/er  both  questions 
in  the  negative." 

As  to  question  (1):  It  is  true  that  Court  Rule  1^ 
provides 3   "No  attorney  or  solicitor  shall  be  perraitted 
to  withdrav/  his  appearance  for  any  party  unless  the  Court 
shall  be  satisfied,  by  affidavit  or  othcr\7isc,  that  such 
party  has  had  reasonable  notice  of  the  application  for 
leave  to  do  so,"  and  it  is  also  true  that  the  petition 
alleges  that  no  \-rittcn  notice  was  received  by  defendant 
froiA  Bro\m  or  his  firn  that  they  would  >'.rithdraw  as  his 
counsel,  and  that  no  v.-rittcn  notice  of  withdrawal  appears 
in  the  court  records.   It  will  be  assuncd  from  the 
allegations  of  the  petition  that  Attorney  Brovnij  acting 
for  hiuself  and  his  firn,  did  not  fornally  withdravj  his 
appearance  as  defendant's  coi.mscl  as  contenplated  by  the 
rule,  but  it  is  idle  for  defendant  to  argue  that  that 
fact  constituted  an  error  of  fact  that  i;oudLd  vrarrant  the 
vacating  of  the  judgr.;cnt.  The  pu.rpcsc  of  the  rule  was 
to  give  a  litigant  reasonable  tine  to  obtain  another 
attorney  to  protect  his  interests  when  his  attorney  seeks 
to  with''rav;  his  appearance,  Fron  the  alli-gations  of  the 
petition  it  appears  that  there  had  boon  a  disagrecnent 
between  Attorney  Brov.-n  and  defendant  and  that  that 
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atl  ornoy  inforned  dsf  cnclo.nt  that  he  was  ^■/ithdr•awing  and 
v;ould  no  longer  represent  hin  and  that  defendant  should 
engage  other  counsel  to  represent  hiin  in  the  causo| 
that  defendant  accepted  fron  Brown  the  files  in  the 
case  and  promptly  "hired,  engaged  and  eiiployed  Joseph 
Clayton,  an  attorney-at-lav/,  to  substitute  for  and 
I16£Jl°§£nt_  hin  in  the  suit_  fi.lod..  'b_y_  Wilkins"  ;  that 
defendant  turned  over  to  Attorney  Clayton  all  of  the 
papers  in  the  case  and  that  attorney  "agreed  to  enter 
his  appearance  for  and  represent  defendant  at  the  trial 
of  the  cause."  Even  after  defendant  discovered  that 
judgr.icnt  had  been  entered  against  hin  through  the  gross 
carelessness  of  Cla^T-ton  he  still  recognized  Clayton  as 
his  attorney  in  the  cause.   It  is  clear  fror.  the 
allegations  of  the  petition  that  the  ^udgiicnt  v/as  not 
entered  because  of  any  neglect,  carelessness  or  nistake 
of  Attorney  Brov/n,   Rule  l^i-,  invoked  by  defendant,  does 
not  apply  to  the  pertinent  facts  of  this  case. 

As  to  question  (2)s  The  allegations  of  the  peti- 
tion nake  out  a  clear  case  of  gross  negligence  by  Attorney 
Clayton.  The  lav;  bearing  upon  this  appeal  is  settled.  In 
McCord  v.  Briggs  &  Turiyas,  338  111.  153,  the  court  states 
(p.  167) s   "The  notion  or  petition  under  section  89  of  the 
Practice  Act  is  not  intended  to  relieve  a  party  fron  the 
consequences  of  his  own  nistake  or  negligence.   (Craner 
V.  Comercial  Men's  Ass'n,  260  111.  516.)"   It  is  also 
settled  law  that  the  negligence  of  the  attorney  In  a  law 
suit  is  the  negligence  of  the  client.   (See  Staunton  Coal 
Co?.  y.vJiSiliis  197  -'11.  369,  375.)   In  Inbrie  v.  _Bc_c''^,  230 
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111.  App.  155,  the  court  states  (p.  157):   "It  is  well 
settloci  that  relief  v;lll  he  barre:!  v/here  the  applicant 
has  been  quilty  of  negligence,  and  that  an  acent's  or 
attorney's  neglect  or  want  of  diligence  is  binding  on 
the  principal.   (Sinqn  v ,  HcngeJI s ,  107  111.  App.  17^+; 
Foster  y.  Weber,  110  111.  App,  5;  Sgglcston  v.  Royal 
Trust  _Cp^,  205  III.  170 5  StrrLmton  Cgal.^^o,.  v.  Meni,  197 
111.  369.)"   Defcndcnt  alleges  in  his  petition  that 
"judgment  was  entered  against  hin  by  the  neglect,  care- 
lessness or  nistake  of  the  ccamsel  he  had  hired,  engaged 
and  enployed  to  appear  for  and  to  represent  hin  as  the 
defendant  in  sail  suit  of  VJilkins  vs.  Crook.  That 
whether  or  not  the  Court  will  open  up,  set  aside  enO. 
vacate  such  a  judgnent  so  rendered,  is  a  -attor  of  sound 
legal  discretion  of  this  Court."  The  trial  court  had  no 
discretion  to  ignore  the  settled  rules  of  law  in  passing 
upon  the  instant  petition,  nor  have  we. 

Defendant  contends  that  his  petition  "sets  up  facts, 
which  if  true  constitutes  a  neritorious  .'"lofcnse,"  and  that 
such  defense  "is  an  error  in  fact  sufficient  to  justify  an 
order  vacating  ex  parte  judginent."  There  is  no  uerit  in 
this  contention.   "Lack  of  knowle'.ge  by  the  court  of  facts 

in  the  case  which  constitute  a  defense  is  not  the  error  of 

a  v;rit  of 
fact  which  can  be  corrected  by  notion"  in  the  nature  of_/ 

error  coran  nobis.   (MrnjDia  x._ JiLQI]l^l°.^  ii'-liliA^-^  3C9  111. 
1^7,  155.) 

The  judgnent  of  the  Superior  court  of  Ccok  C-^unty 

is  affirried. 

JUDGl  jELTT  AFP'  IRPlED  . 

Schv;artz,  P.  J.,  and  Friend,  J.,  concur. 
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m,    PRESIDING  JUSTICE  LElffi  DELIVERED  THE  OPINION  OF  THE  COURT. 

Respondents,  who  were  the  judges  and  clerks  of 
election  in  the  l^7th   Precinct  of  the  30th  Ward  In  the  City 
of  Chicago  on  an  election  held  June  3,  19^6,  appeal  from 
the  judgment  of  the  County  Court  of  Cook  County  finding 
them  guilty  of  contempt  and  sentencing  each  of  them  to  the 
County  Jail  for  a  period  of  one  year. 

The  petition  charges  respondents  with  permitting 
"applications  to  be  presented  and  filed  and  ballots  to  be 
cast  in  the  names  of  persons  who  did  not  personally  appear 
at  the  polling  place  and  vote";  vrith  "permitting  applications 
containing  forged  signatures  of  voters  to  be  presented  and 
filed  and  ballots  cast  in  the  name  of  the  same";  and  with 
making  "a  false  canvass  and  return  of  the  votes  cast." 

Respondents  filed  a  petition  praying  that  the  cause 
be  transferred  to  another  judge  on  the  grounds  that  the 
trial  judge  was  a  candidate  for  re-election  in  19^6,  and 
v/ould  be  "unduly  and  improperly  influenced  and   prejudiced 
against  respondents"  as  a  result  of  certain  nex^spaper 
editorials  which  are  attached  to  respondents'  petition.   The 
record  shows  that  the  trial  judge  was  not  a  cajididate  at 
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the  election  in  ^^rhich  the  misconduct  in  the  instant  case 
is  charged.   Since  there  is  no  right  to  a  change  of  venue 
from  a  court  trying  its  o\m   officers  (People  ex  rel.  Marski 
V.  Belvedere,  333  111.  App.  104)  the  petition  ;ms  properly 
denied. 

June  3,  19^+6  there  was  an  election  of  six  Judges 
of  the  Superior  Court  and  a  prepositional  election  for 
voting  on  certain  City  and  County  iDonds,  and  a  proposition 
to  increase  aldermen's  salaries  in  the  City  of  Chicago. 
Respondents  Alice  Bicloneyer  and  Mary  C,  McCormick  were 
Republican  judges  of  election,  George  Cadogan  was  Democratic 
judge  of  election,  Irene  Baker  was  Republican  clerk  of 
election,  and  Geraldine  Bergren  was  Democratic  clerk  of 
election. 

The  returns  of  respondents  to  the  Board  of  Election 
Commissioners  showed  that  at  the  election  held  June  3,  19^6, 
301  persons  voted.   Petitioner  presented  49  witnesses.   Forty- 
one  witnesses  testified  that  they  did  not  vote  and  that 
their  names  appearing  on  the  applications  vrere  not  ;^n?itten 
by  them.   Of  this  number  four  had  two  applications  for  each 
of  their  names,  both  of  which  v;ere  forgeries.   Eight 
witnesses  testified  that  they  voted  once,  and  that  the  other 
applications  in  their  names  v;-e re  not  in  their  handx/riting. 

Rudolph  B,  Salmon,  whose  qualifications  as  a  hand- 
writing expert  were  admitted  by  respondents,  testified  that 
the  forged  applications  for  ballots  could  be  placed  in  tliree 
groups  of  T^'iting,  each  group  v/ritten  by  the  same  person, 
consisting  of  172  in  the  first  group,  22  in  the  second  group, 
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and  23  in  the  third  group.   Seventeen  forged  applications 
v;ere  not  placed  in  aiiy  particular  group.   After  examining 
specimens  of  admitted  handvrriting  of  respondents  Bergren 
and  licCormiclc,  the  v/itness  stated  that  in  his  opinion 
respondent  Bergren  wrote  171  of  the  forgeries,  and  respondent 
McCormick  wrote  22  forgeries,  and  that  the  applications  for 
ballots  alleged  to  have  been  forged  by  respondents  Bergren 
and  McCormick  fall  within  groups  1  and  2,  respectively. 

Respondents'  main  contention  is  that  the  judgment 
is  predicated  on  incompetent  and  irimaterial  evidence,  C-eorge 
Cadogan  testified  that  he  had  suffered  from  an  epileptic 
attack  on  the  morning  of  the  day  of  the  election,  and  did 
not  reach  the  polling  place  until  noon;  that  he  stood  at 
the  ballot  box  "handing  out  ballots  and  putting  them  in  the 
box";  that  he  initialed  come  of  the  ballots;  that  after 
being  at  the  polls  two  or  three  houi^s  he  went  out  to  lunch; 
and  that  afterwards  he  assisted  in  the  counting  of  the 
ballots,   Irene  Baker  stated  that  she  wrote  the  l/ard  and 
Precinct  numbers  on  applications  for  ballots  many  of  which 
she  identified  on  the  trial;  that  she  handed  applications 
to  the  voters,  "printed  the  names  in"  and  gave  each  applic- 
ation back  to  the  judges  for  "to  check"  the  signature. 
Alice  Biclcmeyer  testified  that  when  the  polls  opened  she 
took  charge  of  the  "back  part  of  the  binder  fixim  M  to  S  *  *  ^- 
all  day  except  while  I  vras  talcing  somebody_  else' s  place  or 
helping  somebody  else  out  that  v:as  at  home,"  and  that  she 
was  out  of  the  polling  place  once  in  the  morning  and  once 
In  the  afternoon. 


.  !1 


The  evidence  discloses  that  the  polling  place  was 
located  in  a  cigap  store  where  a  large  niiiiiber  of  the  patrons 
of  the  store  entered  all  day  long  maldng  purchases.   In 
perfonning  their  duties  respondents  used  two  tables  placed 
together  near  the  counter  of  the  store*  These  tables  were 
so  small  that  there  was  not  enough  room  for  all  of  the 
respondents  to  be  seated  there  at  one  time,-  and  the  space 
between  the  tables  and  the  counter  was  barely  "(fide  enough 
to  permit  patrons  of  the  store  to  pass  through  while  malclng 
their  purchases.   Nearby  public  telephone  booths  v;ere  located, 
which  v/ere  In  constant  use  during  the  day  of  the  election* 
A  policeman  v/as  present  all  day  during  the  election.   All 
of  the  respondents  denied  halving  committed  any  of  the  acts 
charged  in  the  petition,. 

The  insta.nt  proceeding  is  one  for  civil  contempt, 
and  the  g-uilt  of  respondents  must  be  established  by  a  pre- 
ponderance of  the  evidence.   Proof  of  a  violation  of  election 
laws  is  not  alone  sufficient  to  prove  g-uilt,  •  See  People  v, 
Fusco,  397  111.  ^68..  From  a  reading  of  the  record  v;e  do  not 
think  there  is  any  evidence  connecting  respondents  Cadogan, 
Baker  and  3icla:eyer  with  the  forged  applications  for  ballots, 
the  casting  of  ballots,  or  any  of  the  charges  alleged  in  the 
petition. 

As  to  respondents  Bergren  and  McCormlclc,  Rudolph 
Salmon  testified  that  he  compared  the  signature  of  the  pu3>-- 
ported  voter  appearing  on  each  application  for  a  ballot  with 
the  same  voter's  signature  on  the  registration  or  "binder" 
card  and  tlir.t  "In  his  opinion"  the  persons  v:ho  had  written 
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the  applications  for  ballot  here  in  controversj'-  were  not 

the  same  persons  who  had  written  the  signatTjres  appearing 
on  the  corresponding  registration  cards;  that  the  signatures 
upon  the  applications  for  ballot  which  v;ere  listed  by  the 
witness  in  group  1  were  v/ritten  b;^  the  person  who  wrote 
the  name  G-eraldine  Bergren  on  the  poll  record  and  other 
documents  in  evidence.   The  witness  further  testified  that 
the  person  who  wrote  the  name  Mary  C,  McCormick  on  the 
aprlication  for  a  ballot  submitted  is  the  same  person  that 
wrote  the  signatures  upon  the  applications  for  ballots  In 
group  2;  that  he  had  no  opinion  as  to  who  wrote  the  applic- 
ations for  ballots  in  group  3?  and  that  the  v;itness  load 
no  opinion  whether  respondents  other  than  Bergren  and 
McCormlclr  wrote  any  a.pplications  for  ballot.   The  v:itncss 
also  stated  that  a  comparison  of  the  specimens  of  the 
admitted  handxirritlngs  of  respondents  Bergren  and  McCormlclc 
with  the  applications  for  ballots  in  groups  1  and  2 
indicates  in  his  "opinion"  the  same  general  type  of  vrriting 
peculiarities  and  characteristics  of  making  letters  and 
their  combinations. 

In  the  recent  case  of  In  Re  Will  of  Barrio,  393 
111,  111,  at  page  123,  our  Supreme  Court,  adverting  to 
Fekete  v.  Fekete,  323  111.  ^68,  said:   "That  opinions  as  to 
the  genuineness  of  handwriting  are  at  best  wealc  and  unsatis- 
factory and  that  there  is  much  room  for  error  and  great 
temptation  to  foi^m  opinions  favorable  to  the  party  calling 
the  witness,  is  clearly  demonstrated  hy   the  record  in  this 
case.   Tlie  o-oinion  of  an  expert  may  be  of  value  only  where 
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it  cfills  attention  to  facts  which  are  capable  of  verifi- 
cation by   the  court  and.  v;here  the  opinion  is  based  upon 
such  facts  and  is  in  harmony  therev/ith, "  citing  Lyon  v, 
_01iver,  31d  HI.  292,   Here  petitioner's  case  against 
respondents  Bergren  ana.  licComick  rests  solely  upon  the 
testimony  of  the  handin^iting  expert,   Witness  SaL^on  did 
not  point  out  specifically  in  any  of  the  alleged  forged 
applications  what  the  "peculiarities"  or  "characteristics" 
consisted  of  or  how  they  night  be  recognized,   Tlie  appli- 
cations for  ballots  and  the  voters'  signature  cards  are 
in  the  record  before  us  and  we  have  examined  then.   Some 
appear  to  be  in  handv/riting  sinilar  to  the  specimens  of 
genuine  handvrriting  of  respondents  Bergren  and  McCorniclc, 
but  in  his  testimony  Salnon  failed  to  give  any  factual 
details  capable  of  verification  by  this  court. 

Petitioner  relies  strongly  upon  People  ex  rel» 
Mar ski  v.  Belvedere,  333  111,  104,   There  tvro  of  the 
respondents  v/ho  served  as  judges  of  election  in  charge  of 
precinct  registration  cards  were  required  to  conpare  the 
signature  on  each  application  for  a  ballot  v;ith  the  signature 
on  the  registration  card,  as  a  nepjis  of  identifying  the 
voter.   They  admitted  their  failure  to  nnjce  this  conparison, 
and  the  court  held,  upon  this  admission  coupled  with  the 
evidence  relating  to  the  forged^ applications  and  the  casting 
of  ballots  on  such  applica-t^ions,.  that  they  v/ere  guilty  of 
the  misconduct  charged  against  then.  An  examination  of  the 
record  in  that  case  discloses  that  the  expert  gave  testimony 
shov/ing  certain  letters  in  names  on  applications  for  ballots 
there  in  question  had  characteristics  sinilar  to  the  hand- 
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writlng  specimens  used  as  a  basis  for  comparison.   In  the 
present  co.se  the  expert's  testimony  lacks  such  a  background 
of  detail  and  is  virtually  an  unsupported  general  opinion 
on  the  ultimate  issue  in  this  case.   Under  these  circum-- 
stances  and  in  view  of  the  respondents 'denial  of  guilt  we 
do  not  think  that  the  testimony  of  the  handwriting  expert 
has  the  probative  force  necessarj/"  to  establish,  petitioner' s 
case  against  respondents  Bergren  and  McCormick, 

At  the  close  of  the  evidence,  the  trial  judge, 
addressing  respondents*  counsel,  said:   "I  have  given  them 
(respondents)  an  opportunity.   I  c'uo  not  think  they  did  what 
they  did  but  they  are  afraid  to  talk  or  else  they  are  shield- 
ing, deliberately  shielding,  somebody.   They  must  take  the 
burden  of  the  penalty.   I  cannot  protect  them,  to  that  extent. 
These  are  serious  things,"   From  the  foregoing  comment  by 
the  trial  judge  we  thinlc  It  can  be  reasonably  inferred  that 
he,  as  we,  found  the  testimony  against  respondents  inadequate 
to  prove  that  they  committed  the  acts  charged  against  them, 
Tlie  record  discloses  that  there  is  evidence  of  gross  viola- 
tions of  the  election  laws  and  some  evidence  tending  to 
prove  the  charges  against  the  respondents  Bergren  and  KcCormick, 

For  the  reasons  stated,  the  judgment  as  to  the 

respondents  Cadogan,  Baker  and  Biclcmeyer  is  reversed;  and  as 

to  respondents  Bergren  and  McCoir.ilck  the  judgment  is  reversed 

and  the  cause  is  remanded  for  a  new  trial, 

JUDGMENT  REVERSED  AS  TO  CERTAIII  RESPONDENTS: 

JUDGPIENT  REVERSED  AND  CAUSE  REl-'iJiJ^IDED  FOR 
NEVf  TRIAL  AS  TO  CERTAIN  RESPONDENTS. 

BURKE,  J.;  CONCURRING: 

KILEY,  J,,  NOT  PARTICIPATING. 


v.: 
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,<'<A 


IDELL  McSEE, 
V. 
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Appellant ,' 


CHICAGO  MOTOR -COACH  COIIPAIIY, 
a  corpoirr.tion,  GEORGE  F.  ALGER 
COMPANY,  a  corporation i 
JOSEPH  BARKI^ulN  COMPANY,  a 
corporation,  and  NICK  STANOVICH, 

Appellees . 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUl^ITY. 


3  42I.A.  238 

MR.  JUSTICE  FRIEND  DELIIT^RED  THE  OPINION  OF  THE 
COURT , 

Plaintiff  brour-h-fc  suit  against  the  Chicago  Motor 
Coach  Conpany,  Geor,7c  F.  Alger  Conpany,  Joseph  Barloiian 
Company,  corporations,  and  Nick  Stanovich,  individually, 
to  recover  danagcs  for  injuries  sustained  by  her  vrhen 
a  D.otor  coach  conpany  bus  in  \;hich  she  was  riding  as  a 
passenger  became  involved  in  a  collision  T.dth  a  truck 
operated  by  the  other  defendants  at  the  intersection 
of  65th  street  and  South  Parfafay  in  Chicago.  The  jury 
returned  a  verdict  findin-  the  defendants  George  F. 
Alger  Company  and  Joseph  Barto.ian  Company  not  ;-uilty, 
but  finding  the  defendant  Chicago  Motor  Coach  Conpany 
guilty,  and  assessing  the  plaintiff's  damages  against 
it  in  the  sun  of  ^)10,000.00.   Judgment  v/as  accordingly 
entered  on  the  verdict,  and  plai^ntiff  appeals  solely  on 
the  groujid  that  the  dar.ngcs  wore  inadequate. 

The  accident  occttrred  on  Doccm.ber  30,  19^:-6  at 
about  5:30  P.M.,  after  darlmess  had  set  in.   The  roadway 
was  icy,  and  it  was  aboiit  l^-i-  degrees  above  zero.  The 
motor  coach  v^as  a  conventional  one-nan  operation,  v/ith 
the  driver  sitting  at  the  left  front  portion.  There 
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were  cross  seats  on  either  side  of  an  aisle  dovm  the  center 
of  the  bus,  together  v.dth  a  long  seat  iLined lately  behind 
the  driver,  and  a  sirillar  seat  on  the  other  side  of  the 
aisle.  The  coach  was  proceeding  south  on  South  Parkv/ay. 
Upon  reaching  65th  street  it  turned  east,  and  when  the 
front  of  the  bus  was  about  l8  feet  west  of  the  east  curb 
line,  a  southbound  truck  struck  the  loft  roar  v/heel  of 
the  bus  with  its  "right  front,"   Plaintiff,  uho  A/as 
sitting  on  the  long  scat  behind  the  driver,  clairis  to 
have  been  thrown  on  her  Imees  as  the  result  of  the  impact, 
and  was  assisted  to  her  feet  by  some  of  the  passengers. 
She  remained  on  the  bus  and  rode  to  66th  and  Vernon, 
frori  where  two  of  the  X'/oncn  passengers  acconpanied  plain- 
tiff to  her  hone.  There  is  a  conflict  in  the  evidence 
as  to  the  nature  and  extent  of  the  accident.  Plaintiff 
testified  that  "the  inpact  was  so  terrific  that  I  was 
throvm  off  the  seat  to  the  floor  and  I  landed  on  riy 
Icnees."   Other  witnesses  described  the  collision  as 
either  "a  brush"  or  a  slight  or  nild  contact  between 
the  two  vehicles,  both  of  which  \-rerc   proceeding  very 
slowly  on  an  icy  pavcnent,  Neither  the  bus  nor  the 
truck  shovjed  any  substantial  danage,  indicating  only  a 
slight  inpact.   However,  inasmuch  as  the  inadequacy  of 
the  danages  is  the  only  controverted  question  on  appeal, 
it  v;ill  be  unnecessary  to  review  or  analyze  the  testimony 
on  the  question  of  liability. 

After  plaintiff  had  walked  to  her  hone  with  two 
of  the  passengers.  Dr.  Edward  V/.  Beasley,  who  had  pre- 
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viously  treated  plc.intiff  v;hen  she  had  been  injured  in  a 
taxiCcab  accident  in  January  of  19^2,  i/as  called  in  attend- 
ance.  He  ordered  her  ler  elevated^  prescribed  v/et-heat 
applications,  and  took  care  of  her  for  about  ten  days, 
Ke  then  referred  her  to  Dr.  Honer  Cooper,  an  orthopedic 
surgeon,  who,  after  exaninin^^  her  on  January  20,  19^7, 
prescribed  physiotherapy  treatments. 

Plaintiff  returned  to  her  work  with  the  United 
States  Treasury  Departivient  in  the  Merchandise  Mart  on 
February  2^+,  19^7 j  and  thereafter,  on  March  22,  she 
consulted  Dr,  U,  G,  Dailey,  v/ho,  pursuant  to  exanination, 
referred  her  to  Dr,  Horace  E,  Turner,  Dr,  Turner,  v/ho 
examined  her  on  March  31}  testified  that  ho  found  an 
atrophy  of  the  ri 'ht  thirh  and  a  clicking-;  or  crepitation 
in  the  Imee,  but  he  did  not  treat  plaintiff  at  any  tine. 
In  July  19^7  plaintiff  v;as  referred  to  Dr.  Edward  L, 
Compere,  v/ho  examined  her  that  month  and  again  on 
October  11,  19^7.   Ke  testified  that  v/hen  he  first 
examined  plaintiff  she  complained  of  pr.in  in  her  knee 
and  difficulty  in  v/alking,  particularly  in  going  up 
or  dov/nstairs,  Exap.ination  of  the  patient  at  that  time 
revealed  no  sv/elling  of  the  loiee  itself,  no  abnormal 
appearance  of  either  leg,  but  there  v/as  a  slight  sv/elling 
over  one  of  the  tendons  at  the  back  of  the  knee  and  some 
evidence  of  pain  upon  pressure  applied  alon:.^  the  outer 
or  lateral  side  of  the  knee  joint.   His  initial 
diagnosis  v/as  bursitis  v/ith  inflarimation  of  the  tendon 
sheet  of  the  lateral  hamstring  muscle,  and  he  recoiinended 
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application  Of  a  plaster  cast  to  hold  the  loiee  in  a  posi- 
tion of  conplcto  extension.  The  erst  was  aippliedj  and 
Dr.  Conpere,  on  re-exanining  plaintiff  on  October  11 
at  Provident  Hospital,  found  that  the  tenderness  at  that 
tine,  the  evidence  of  pain  on  pressure,  was  in  the  region 
of  the  patella  or  laicecap,  and  that  attempts  to  straighten 
the  leg  against  resistance  caused  the  patella  to  lock  or 
catch  so  that  it  did  not  slide  nornallj^  as  it  should  do 
when  the  Irnee  is  flexed  or  extended.  The  second  diagnosis 
was  osteochondritis  dissicans  with  chondronalacia  of 
the  patella,  Chrondronalacia  is  a  condition  confined  to 
the  type  of  cartilage  that  lines  joints,  that  covers  the 
ends  of  the  bones,  keeps  then  snooth,  and  in  this 
instance,  lying  underneath  the  surface  of  the  kneecap — 
becones  soft  and  rou.gh  so  that  it  doesn't  slide  snoothly 
as  it  nornally  would,  but  catches  as  the  Icnee  joint  is 
noved.  The  witness  stated  that  in  his  initial  cxanination 
there  was  no  evidence  of  softening  of  the  patella  carti- 
lage, and  no  catching.  He  also  testified  that  the  con- 
dition of  osteochondritis  dissicans  takes  sone  tine  to 
develop,  and  was  in  no  v;ay  connected  with  the  bursitis 
that  appeared  on  his  first  exanination.   He  rccor.ir.icnded 
sur; ery,  and  on  October  23  porf ornod  an  operation  under 
a  general  anesthetic,  VJhen  the  joint  was  opened,  the 
seni- lunar  cartil-^.gcs  were  exanincd  and  found  to  be 
entirely  nornal.  The  surfaces  of  weight  bearing  on  the 
thigh  bone,  the  fcuur,  and  on  the  large  lower  leg  bone, 
the  tibia,  were  entirely  sriooth.  The  notch  on  the  fenur, 
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on  v/hich  the  patella  rests,  v;as  sli^ditly  roughened,  and 
there  v/as  a  very  thin  growth  of  tissii.e  spreading  part 
way  across  it.  When  the  patella  was  turned  over,  the 
cartilage  underneath  was  foiJind  to  bo  quite  rough  and 
discolored.   The  operation  consisted  of  ronoving  the 
soft  area  of  cartilage  and  sone  thin  bone  substances. 
Following  the  operation  Dr,  Conpere  nade  certain 
recorr.icndations  as  to  treatacnt  to  Dr,  Dailoy,  who  then 
had  charge  of  the  case. 

On  the  seventh  post-operative  day  plaintiff 
began  to  cough,  have  pain  in  the  chest,  spit  up  bloody 
sputuia,  and  run  a  fever „   Her  condition  was  diagnosed 
as  a  puliMonary  infarct,  or  a  blood  clot  in  the  lung. 
Such  a  condition  nay  very  well  occur  about  a  week  after 
surgery,  but  it  is  likewise  possible  for  the  condition 
to  occur-  independently  of  surgery.  Dr.  Lucius  V/inby, 
an  internist,  was  called  into  the  case.   Drugs  v/ere 
administered  to  conbat  infection,  and  numerous  X-rays 
were  taken,  both  before  and  after  the  operation.   Sone 
sixteen  doctors  attended  pl.aintiff  fron  tine  to  tine, 
but  only  five  testified  for  glaintiff  at  the  trial. 
There  is  an  irreconciliablo  conflict  in  their  tcstinony 
as  to  the  nature  and  extent  of  the  injuries,  and  the 
possible  causal  relationship  between  the  injuries  and 
the  accident. 

Plaintiff  conplains  that  the  danagos  awarded  to 
her,  in  the  anount  of  $10,000.00,  are  inadequate,  since 
she  expended  substantially  $9000.00  for  nedical  and 


hospital  expenses,  and  that  the  llOOO.OO  differential 
cannot  fairly  be  considered  to  cover  her  salary  loss 
and  the  pain  and  suffcrinrr  she  experienced,  as  a  proximte 
result  of  the  accident.  The  case  vc.s   fairly  tried.  No 
conplaint  is  nade  by  cither  of  the  principal  parties  in 
this  court  as  to  instructions,  or  the  aduissibility  or 
rejection  of  evidence.  As  the  case  was  presented,  it 
v/as  a  question  of  fact  to  bo  dctcrained  by  the  juTy  under 
the  evidence  adduced  at  the  trial  whether  plaintiff  sus- 
tained an  injury  to  her  knee  in  the  occurrence,  the 
nature  and  extent  thereof,  and  v;hether  or  not  her  condi- 
tion of  ill-being  was  a  direct  proxinate  result  cf 
the  injur--  which  she  night  have  sustained  on  defend- 
ant's notor  coach. 

We  have  exanined  the  instructions  carefully.  The 
jury  were  fully  charged  on  every  phase  of  the  case. 
Instruction  20  told  then  that  the  burden  of  proof  was  on 
plaintiff  to  establish  net  only  that  svich  ailiuents  and  . 
losses  "really  exist,  or  have  existed,"  but  also  that 
they  were  the  result  of  the  accident  in  question  and 
not  the  result  of  sonic  other  injiu-y  or  disability  (she 
was  injured  in  tv;o  other  accidents,  and  v/as  hospitalized 
on  tvro  or  three  occasions  for  internal  infections  ^f  one 
kind  or  another).   Instruction  2  told  the  jury  that  if 
they  found  that  the  defendants,  or  any  one  of  then. v/as 
guilty,  and  that  plaintiff  had  sustained  danagos  "as 
a  natural,  direct  and  proxir.in.te  result  of  being  injured 
in  the  nanncr  and  as  charged  in  the  conplaint  as  anendod, 
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then  to  enable  the  jury  to  estinr.te  the  ciicunt  of  such 
danagcs,  if  any  caused  by  pain  and  siif ferine,  it  is  not 
necessary  that  any  'vn-tness  should  have  expressed  an 
opinion  as  to  the  a.nount  of  such  da^^ages,  but  the  jurors 
nake  su.ch  estinate  frcn  the  facts  and  circuiista.nces, 
proved  by  the  evidence,  considering  these  in  connection 
v.'ith  their  knov.^ledgc,  observation  and  experience  in  the 
ordinary  affairs  of  life."   Instruction  5  told  the  jury 
that  if  they  found  plaintiff  was  injured  as  a  direct  and 
proxinate  result  of  the  accident,  they  should  assess  the 
damages  in  an  amount  which  vrould  be  "a  fair  and  reasonable 
conpensation  for  such  injuries  and  danageSj  if  any,  the 
plaintiff  has  sustained  or  will  sustain  insofar,  if  at 
all."   In  instruction  15   the  jury  vere  told  that  they 
were  "not  required  to  set  aside  [their]  ov.ti  connon  obser- 
vation and  experience  as  nen  and  wonen  in  the  affairs  of 
life,"  but,  on  the  contrary,  they  had  a  right  to  consider 
such  observation  and  experience  in  deternining  v;herc 
the  truth  lay  in  any  issue  in  the  case. 

There  is  hardly  any  concei'/ablo  phase  affecting 
liability,  dana-es  and  the  credibility  of  witnesses, 
that  \-n^s   not  covered  in  the  37  instructions  given  to 
the  ji-iry.   In  via.-/   of  the  nuaerous  conflicting  questions 
pertaining  to  the  nodical  evidence,  it  was  the  duty  of 
the  jury,  under  proper  instructions,  to  assess  the 
danages,  V/here  no  coiiplaint  is  nade  that  the  jury  v/ere 
not  properly  instructed,  the  revie-v/ing  court  id.ll  not 
disturb  the  anount  of  the  danages  (Peorlc  v.  Paluer, 


351  111.  319;  ForA.v,.  Friel,  330  111.  App.  136;  Ife.nnige^ 
^U.-ME±ru^J^&E^M._So.,   337  111.  App.  538),  Lmless,  as 
in  rare  cases,  the  damges  are  so  palpably  inadequate  as 
to  require  reversal.   In  substantially  all  the  cases  cited, 
and  relied  upon  by  plaintiff,  where  judgments  were  reversed 
because  of  the  inadequacy  of  danases,  the  nodical  evidence 
of  injury  was  undisputed,  and  the  anounts  awarded  by  the 
jury  were  patently  inadequate.   In  the  case  at  bar  the 
evidence  relating  to  plaintiff's  injury  and  its  causes 
was  in  nany  of  its  aspects  irrcconciliable,  especially 
in  view  of  evidence  relating  to  prior  injuries.   It  was 
for  the  jury  to  dctermne  the  facts  and  fix  the  anount. 
Vie   find  no  convincing  reason  for  disturbing  the 
verdict  and  judgncnt  relating  to  the  other  defendants. 
Therefore,  the  judgment  of  the  Superior  Court  is 
affirmed  in  to to. 

Jud gnent  a f firmed , 
Schwartz,  P,  J.,  and  Scanlan,  J.,  concur. 


i^- 
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LOU  El'-a-u.  MOORE, 

Appel?.ee, 

V. 

FRANK  LOV^RY,  Individually 
and  d/b/a  THE  CAFE  DE  SOCIETY 
MORRIS  INVr^STIvlENT  COMPAHY,  rn' 
Illinois  corporation,  and 
MORRIS  REALTY  COMPAIT,  an 
Illinois  corporation, 
Defendants , 


MORRIS  REALTY  COMPANY,  an 
Illinois  corporation, 
Appel].ant. 


APPEAL  FROM 
CIRCUIT  COURT, 
COOK  C OUTFIT Y. 
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MR.  JUSTICE  FRIELD  DELIVERED  THE  OPINION  OF  THE 
COURT. 

Plaintiff  was  injuTed  as  the  result  of  a  fall  sus- 
tained while  walking  do;m  an  allegedly  defective  stairway 
which  led  to  a  restaurant  and  nicht  club  located  on  the 
second  floor  of  prenises  at  309  East  Garfield  boulevard 
in  Chicago.   She  brought  an  action  to  recover  damages 
against  Frank  Lowery,  individually  and  doing  business 
as  The  Cafe  de  Society,  lessee  of  the  entire  second  floor, 
also  Morris  Investnent  Company,  managing  agent  in  charge 
of  the  prenises,  and  Morris  Realty  Company,  ovmer  there- 
of.  Lowery  filed  an  answer  to  the  original  complaint 
which  v/as  subsequently  stricken.   He  filed  no  further 
pleading,  nor  did  he  appear  at  the  trial  of  the  case 
except  as  a  witness  for  plaintiff.  An  order  was  entered 
at  the  conclusion  of  the  trial  declaring  him  in  default, 
and  the  jury  was  directed  to  return  a  verdict  against 
him,  and  assessed  plaintiff's  dam.ages  in  the  sun  of 
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$2500.00.   The  jury  also  retiirnGd  sepr.ratc  verdicts  against 
the  other  defendants,  assessing  plaintiff's  danages  in 
each  instance  in  the  sun  of  $2500.00,  and  separate  judg- 
nents  were  thereupon  entered  against  all  of  the  defendants 
for  the  sioiA  of  $2500.00  and  costs.   The  jury  also  affirn- 
atively  answered  a  special  interrogatory  sub^iittcd  to  it 
as  follows  s   "Was  the  defect  in  the  stairv/ay  that  the 
plaintiff  clains  caused  her  accident  knovm  to  Frank 
Lowery  at  the  tine  of  the  assignnent  of  the  lease  fron 
Louis  Burrcll  to  Frank  Lov;ery?"  Motion  of  the  defendant 
Morris  Investnent  Conpany  for  judgnont  notwithstanding 
the  verdict  against  it  was  granted,  A  like  notion  of  the 
defends^nt  Morris  Realty  Coi'ipany  v;as  overruled.   Morris 
Realty  Conpany  appeals  fron  the  judgnent  against  it  and 
the  order  overruling  its  i-.otion  for  judgncnt  notwithstanding 
the  verdict  against  it. 

The  entire  second  floor  of  the  building  located 
at  309-17  East  Garfield  boulevard  in  Chicago  v/as  leased 
to  Louis  Burrell  for  the  period  fron  May  1,  19'-i-^!-  to  April 
30,  19^7  under  a  written  indenture  of  lease  dated  December 
11,  19''+3.   On  Decenber  15,  19lfi^-  Morris  Realty  Con.pany 
acquired  title  to  the  prenises  in  trust,  Morris  Invest- 
nent Conpany  nanaged  and  controlled  the  entire  building 
for  Morris  Realty  Conpany.   The  lease  to  Burrell  con- 
tained the  following  covenants  on  the  part  of  the 
lessees   "Second. — Th^.t  ho  has  exanined  and  knows  the 
condition  of  said  prenises |  and  has  ret  civcd  the  sane 
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In  good  order  and  repair,  and  that  he  will  keep  said  pren- 
ises  in  good  repair  during  the  tern  of  this  lease,  at  his 
o-:m   expense 5  and  upon  the  termination  of  this  lease  will 
yield  up  said  prenises  to  said  party  of  the  first  part  in 
good  condition  and  repair  (loss  by  fire  and  ordinary  wear 
excepted).  Third. -That  he  vfill  not  sub-let  said  prenises. 
nor  any  part  thereof,  nor  assign  this  lease  without  the 
written  consent  of  the  party  of  the  first  part  first  had." 

Novenber  10,  IQh^   Burrell  executed  a  written  assign- 
nent  of  the  lease  to  Lovmry,  with  a  v/ritten  consent  there- 
to by  Morris  Investnent  Conpany  as  follows;   "We  hereby 
consent  to  the  assigniient  of  the  v/ithin  Lease  to  Frank 
Lowery  on  the  express  condition,  however,  that  the 
assignor  shall  renain  liable  for  the  rronpt  paynent  of 
the  rent  and  perfornance  of  the  covenants  on  the  part 
of  the  second  party  as  therein  nentioncd,  and  that  no 
further  assignnent  of  said  Lease  or  subletting  of  the 
premises  or  any  part  thereof  shall  be  ::.ade  without  our 
'.v-ritten  assent  first  had  thereto."   By  further  rider 
attached  to  the  lease,  also  dated  Novei-iber  10,  19^5, 
It  v;as  provided  that  there  was  to  be  an  additional  pay- 
nent of  rent  per  month  for  the  balance  of  the  leasehold 
tern,  and  that  "all  other  conditions  contained  in  said 
lease  are  to  regain  in  full  force  and  effect."  The 
lease  provided  that  the  lessee  was  to  use  the  prenises 
for  purposes  of  entertainment  if  he  so  desired,  and  the 
premises  v;ere  so  used;  a  night  club  was  y;.aintainod  there 


with  "nusic,  entertainnent,  suppers,  dinners,  etc."  A 
neon  sign  ff.cing  the  street  invited  the  public  into  the 
preiiises,  v/hich  vere  knovm  and  advertised  as  The  Cafe  de 
Society, 

There  vms  no  elevator  to  the  second  floor.  The 
only  access  from  the  ground  floor  through  the  front 
entrance  of  the  building  was  by  ncans  of  a  stair^./ay  with 
a  niddlG  landing,  made  up  of  snail  tiles.  Each  of  the 
steps  leading   .  to  the  second  floor  consisted  of  a  slab 
of  rj£irblc  or  tile.   The  one  v.^hich  caused  plaintiff  to 
fall  had  becone  defective  through  disintegration. 
There  were  three  lights  in  the  stair-ay,  one  at  the 
bottor-:,  one  at  the  niddle  landing,  and  one  at  the  top. 
The  lighting  was  under  the  control  of  the  tenant,  v;ho 
paid  the  bill  for  electricity. 

On  the  evening  of  June  13,  ish6   plaintiff, 
acconpanied  by  her  friend  Lura  Johjison,  visited  the 
cafe,  where  they  had  a  highball  and  dlr_ner,  for  which 
they  paid.  Upon  leaving  the  cafe  between  two  and  three 
o'clock  in  the  norning  plaintiff  caught  her  heel  on  the 
defective  step  and  fell.  She  testified  that  there  was 
a  light  on  the  stairv/ay,  but  slightly  behind  her,  so 
that  she  could  not  see  the  steps  clearly,  that  her 
foot  skidded  on  the  gravel  of  the  defective  step,  and 
that  she  fell  and  was  injured. 

The  sole  question  presented  is  whether  the  judg- 
nent  against  Morris  Realty  Conpany  should  stand.   Inherent 
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In  this  Inquiry  is  the  question  v/hether  it  had  control 
over  the  stairway  Involved.   There  is  no  proof  that  the 
stairv;ay  served  as  access  to  any  part  of  the  building 
except  the  cafe  on  the  second  floor.   In  fact  the  entire 
floor  was  originally  leased  to  Burrell,  and  subsequently 
by  assigniuent  to  Lov/ery,  who  v/as  in  possession  at  the 
tine  of  the  accident,   Lowery  agreed  to  perforn  all 
the  conditions  and  covenants  of  the  lease  v/hich,  when 
read  in  its  entirety,  placed  hin  in  control  of  the  stair- 
way. There  is  no  evidence  to  support  a  recovery  of 
plaintiff  against  either  of  the  corporate  defendants  upon 
the  theory  of  a  coKion  stairv/ay,  and  the  court  refused  to 
instruct  the  jury  with  reference  to  any  recovery  upon  such 
a  theory.   In  WoQ'^'s  v.  Lawndale  Enterprises,  Inc.,  302 
111.  App,  570,  the  court  approved  the  ,:_;eneral  rule 
that  "a  landlord  is  not  liable  for  injuries  on  premises 
leased  to  a  tenant  and  under  the  tenant's  control." 
Certain  exceptions  to  this  rule  are  enur.ierated  in  V/est 
!^kiil^-iIo.  Masonic.  Association  v.  Cohn,  192  Til,  210,  as 
follov;ss   "The  owner  of  leased  prenises  nay  be  nade  liable 
for  such  injuries  (a)  if  the  covenants  of  the  lease  re- 
quire that  he  shall  keep  the  prenises  in  repair 5  (b)  if  the 
danjverous  or  defective  condition  by  i-irich   the  injury  was 
occasioned  existed  when  the  prenises  v;ere  leased |  (c) 
if  that  which  occasioned  the  injiu-y  was  a  nuisance  and 
^^^as  upon  the  prenises  'jhcn  the  lease  was  executed," 
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See  also  Jrckson  v.  919  Corporation,  Illinois  Appellate 
Court  No,  ^^885,  filed  October  25,  1950,  r.nd  decisions 
cited  therein  on  this  point.   In  the  case  r.t  bar  the 
covenants  of  the  lease  required  the  tenant  to  keep  the 
prenises  in  repair  |  norecver,  the  Jury,  hy  affirriatively 
ansv/ering  the  special  interrogatory,  found  that  the 
defect  in  the  stairv/ay  was  known  to  Lowery  at  the  tine 
of  the  assignnent  of  the  lease  fron  Burrcll,  The  only 
theory  upon  which  the  landlord  could  be  held  liable  is 
that  there  was  a  hidden  defect  known  to  it  but  not  to 
the  tenant.   The  specific  interrogatory  negatives  this 
possibility. 

In  the  recent  case  of  S^ger s  _\^^  _3 1 ajidar d  Oil  Co., 
331  111,  App,  207 5  the  court  followed  the  principle 
holding  a  tenant  in  control  of  the  prenises  liable  for 
injuries  to  third  persons,  and  rejected  substantially 
all  the  contentions  advanced  in  the  case  at  bar  by 
plaintiff.   Quoting  extensively  fron  volune  l6.  Ruling 
Case  Law,  the  court  concluded  that  v/lthin  the  settled 
general  rule,  the  duties  and  liabilities  of  a  landlord 
to  persons  on  the  leased  prenises  by  the  license  of 
the  tenant  are  the  sane  as  those  o^^7ed  to  the  tenant 
himself  I  such  persons,  for  this  purpose,  stand  in  his 
shoes.  The  court  adopted  the  reasoning  of  Ruling  Case 
Law  to  the  effect  that  visitors,  custoncrs,  servants, 
enployecs  and  licensees  generally  of  the  tenant  arc  on 
the  prenises  as  guests  of  the  tenant  and  not  of  the 
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landlordj  that  with  respect  to  the  liability  of  a  landlord 
to  the  licensees,  etc.  of  the  tenant  for  injuries  received 
due  to  defects  on  the  prenises  existing  at  the  tine  of 
the  lease,  the  landlord  docs  not,  by  naking  the  lease, 
inpliedly  warrant  that  the  prenises  are  safe  or  fit  for 
the  use  to  v'hich  the  lessee  nay  intend  to  put  then.  The 
court  differentiated  between  licensees  and  third  persons 
v.'ho  are  strangers  by  again  quoting  fron  Ruling  Case  Law 
(sane  volune,  heading,  "Liabilitj^  to  Strangers")  to  the 
effect  that  third  persons,  standing  on  their  rights  as 
strangers,  unlike  licensees,  servants  and  guests  of  the 
tenants,  do  not  derive  their  right  to  be  where  they  arc 
fron  the  tenant,  and  therefore  the  neasure  of  the  duties 
owed  by  the  landlord  to  thor.i  is  not  the  sane  -^s  that  of 
his  duties  to  the  tenant.  The  court  ultinately  concluded 
that  plaintiff,  who  was  a  custoner  of  the  lessee,  was  a 
licensee  and  had  no  greater  rights  than  the  lessee  hin- 
sclf ;  that  plaintiff  v;as  not  a  third  party  or  a  stranger  | 
and  that  therefore  his  right  of  recovery  against  defendant, 
the  lessor,  was  the  sane  as  that  of  the  lessee,  had  he 
suffered  the  injury.  See  also  Jackson  v.  919  Corporation, 
supra .   In  the  case  at  bar,  plaintiff  and  her  friend  were 
clearly  licensees  and  had  no  greater  rights  than  Loweryj 
the  lessee  I  they  v/ere  not  third  parties  or  strangers. 

Accordingly,  we  are  of  opinion  that  the  court 
should  have  decided,  as  a  natter  of  law,  that  Morris 
Realty  Conpany  was  not  lirble,  and  allowed  its  notion 
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for  juclgnent  notwithstandinr;  the  verdict.  For  its  failure 

to  do  so,  judgment  is  reversed ,  and  the  cause  renanded 

with  directions  that  judgment  notv/itnstanding  the  verdict 

be  entered  in  favor  of  the  appealing  defendant. 

Judgment  reversed  and  cause 
renanded  with  directions, 

Schwartz,  P.  J,,  and  Scanlan,  J.,  concur. 


)   \   LENA  KOHLER, 


Appellant , 


V, 


MARCUS  A.  C0L3ERG  and 
BIRT  CALKINS, 

Defendants, 


APPEAL  FROM  CIRCUIT 
COURT,  COOK  COmiTY. 


BIRT  CALKINS, 

Appellee, 

^'iR.  PEESIDDrc-  JUSTICE  SCIWARTZ  DELIVERED  THE 
OPINION  OF  THS  COUl'.T, 

Plaintiff  sued  defendants,  charging  assault  on 
her  by  defendant  Colherg  while  acting  as  the  agent  of 
defendant  Calkins.  Colberg  died  before  the  trial  and 
the  action  abated  as  to  hin.  At  the  conclusion  of 
plaintiff's  evidence,  the  court  directed,  a  verdict 
for  defendant  Calkins,  The  question  before  us,  there- 
fore, is  whether  there  is  sufficient  evidence  offered 
by  plaintiff,  which  taken  v.n.th  its  favorable  intcnd- 
raents,  tends  to  prove  the  charge  of  the  conplaint, 
leerin£i^_v.  I.  C.  R.  R,,  383  111.  366. 

For  sone  tine  prior  to  the  date  of  the  occiirrence 
in  question,  there  had  be-.n  difficulties  betv/cen  the 
tenant,  plaintiff,  and  the  landlord,  defendant.   It 
appears  that  nonthly  the  lan^'lord  v;ould  bins  elf  or  by 
an  agent  appear  to  collect  the  rent,  and  sonetines 
announce  his  coning  by  kicking  on  the  storn  door. 
Plaintiff  had  nade  conplaint  to  the  O.P.A,  several 
tines  concerning  the  apartnent.   She  testified  that 
February  1,  19^7,  Calkins  told  her  ho  had  engaged  sone 
one  "to  tlirow  you  out  in  the  alley."   One  of  her  sons 
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testified  that  Calliins  said,  "You  people  need  a  good 
licking  and  you  are  going  to  get  it."   It  was  ;d.th 
this  background  that  Colherg  was  engaged  by  defendant 
Calkins,  who  testified,  "I  cnployed  hin  to  get  the 
Kohlcrs,  the  people  in  there  on  the  botton  floor, 
out."   He  agreed  to  give  Colbcrg  sv50  dovm  and  ^>'yO 
more  v;hen  they  were  evicted.   Colberg  first  caiic  to 
the  apartnent  on  February  10,  19^7.  Mrs.  Kohl or  gave 
hin  325,  whereupon  Colberg  pulled  out  a  5-d?T  notice, 
which  appears  as  Exhibits  3  and  h.      In  a  blank  space 
on  this  notice,  he  wrote  a  receipt  for  the  rent  due. 
Why  he  should  have  used  such  a  docur.icnt  for  a  receipt 
docs  not  appear.   If  plaintiff  should  argue  that  it 
was  for  the  purpose  of  disturbing  and  exciting  her, 
we  cannot  say  that  she  would  be  miwarro.nted  In  sc  doing. 
It  also  contained  an  authoriza-!-ion  by  Calkins  to  pay 
the  rent  to  Cclborg.   It  was  signed  "Mrt  Calkins, 
Landlord,  by  Marcus  A,  Colbcrg,  Agent  or  Attorney." 
On  the  reverse  side  was  a  stanp,  "M^'rcus  A.  Colberg, 
Real  Estate  and  Insurance."  March  1,  19^7  Colberg 
again  cane  to  the  Kohl or  preuises  and  being  handed  the 
rent  due,  drew  another  5-day  notice  froii  his  pocket. 
This  confused  Mrs.  Kohl  or,  v/ho  called  her  son  Vincent. 
Sone  heated  discussion  followed  and  according  to  the 
pi' intif f  and  her  son,  Colberg  struck  her  son  in  the  eye 
and  when  she  attcnpted  to  push  Colbcrg  av/ny,  he  threw 
her  down  the  rear  stairway,  causing  the  injuries 
complained  of. 
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A  principal  is  lirblo  for  the  iie;;:;ligence  of  his 

agents  end   for  their  negligent,  wanton  and  wilfiil  nets 
in  the  line  of  their  enployrAont  and  in  the  course 
thereof  v/hile  pursuing  the  business  of  the  principal, 
^aj-llDjBr^  y._SjDie]^els  House  FurnisM        173  111,  App, 

h2hi   Mqtzler  v. Lavton_j_  373  111.  885  Standard  Brcvievy 

v.^N-ude^lrian,  172  111,  337,   Defendant  argues  that  Colberg 
was  enployed  as  an  attorney^  that  an  attorney  is  an 
independent  contractor  and  that  defendant  is  therefore 
not  liable  for  any  nethod  he  r^.ay  h-ve  used  to  accoiuplish 
the  purposes  for  v;hich  he  was  enployed.  The  exact  role 
of  an  attorney  as  affecting  the  liabilit;-  of  a  client 
for  acts  such  as  are  here  conplained  of  has  not  been 
defined,  although  the  general  relationship  is  that  of 
agency.   There  se^m,  to  be  no  cases  directly  in  point  — 
a  cre-'it  to  the  profession  and  proof  of  its  general 
observance  of  the  lav;.  Wo  deer,  it  ujinoccssary  to  consider 
that  question  in  this  case  because  there  is  sufficient 
evidence  offered  on  behalf  of  plaintiff  to  sustain  her 
position  that  Colberg  was  not  engaged  solely  as  a  lo.vrycT, 
Colberg,  whether  he  v/as  a  lawyer  or  not,  v;as  also  a  real 
estate  and  insurance  ^^an  and  on  the  occasion  in  question 
he  could  v;ell  have  been  acting  in  the  cap-.city  of  a 
real  estate  agent.   The  court  should  not  have  directed 
a  verdict. 

Judgrent  reversed  and  cause  renanded  for  new  trial. 

Reversed  and  renanded. 
Friend  and  Scanlan,  JJ.,  concur. 
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LOUISE  MUELLER, 


Appellee, 


V. 


V/ALTER  F.   k^SIMND  and 
EDWIN  V/.    H.    OTTO, 

Appellants. 


APPEAL  FROM  SUPERIOR 

COURT,  COCK  coui:ty. 

3  4aI.A.  240 


MR.  JUSTICE  FRIEND  DELIVERED  TKE  OPINION  OF  THE 
COURT. 

Plaintiff  filed  a  complaint  in  chancery  for  dis- 
covery, an  accounting,  and  the  return  of  documents, 
monies  and  securities  alleged  to  have  been  obtained 
from  her  by  defendants  as  her  agents  and  beneficiaries. 
After  hearing  exceptions  to  the  master's  report,  the 
chancellor  entered  a  money  decree  against  defendants 
in  the  total  sum  of  #^9J 597.08  and  costs.   One  of  the 
defendants,  Mrs  Lucia  Kramer,  was  dismissed  out  of  the 
case  in  the  decree,  Weiland  and  Otto  have  taken  an 
appeal. 

The  essential  facts  taken  from  a  record  of  more 
than  1000  pages  and  numerous  exhibits  disclose  that  on 
January  25,  19'+^?  plaintiff,  a  widow  then  nearly  eighty 
years  old,  fell  and  was  injured  in  her  apartment,  and 
was  hospitalized  -until  April  ^+5  19-!-'+.   In  the  latter 
part  of  March  and  v/hile  still  in  the  hospital,  she 
telegraphed  or  telephoned  the  defendant  Walter  F, 
V/eiland,  her  nephew,  to  com-e  to  Chicago,   He  resided  in 
Lincoln,  Ncbrasl-a,  where  he  \jv.s   an  associate  professor 
in  the  Department  of  Mechanical  Engineering  of  the 
University  of  Nebraska.  Upon  his  initial  visit  at  the 
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hospit-l,  his  auiit  expressed  the  desire  to  rotii.rn  to 
her  home.   He  engaged  the  services  of  another  doctor, 
and  several  days  later,  v;-hen  he  was  able  to  arrange 
for  a  practical  nurse,  Mrs.  Lucia  Kramer,  to  take 
care  of  his  aunt,  he  made  plans  to  have  her  taken  to 
her  apartment.   Shortly  thereafter  she  began  to  sit  up. 
She  told  Wciland  that  she  did  not  knov;  how  she  could 
attend  to  her  affairs,  and  wanted  him  to  help  her, 
Weiland,  who  had  to  return  to  the  university,  called 
in  an  old  friend  of  his,  Ed'v.dn  W.  H,  Otto,  the  other 
defendant,  and  requested  him  to  be  of  assistance  to 
his  aunt.   She  told  both  v/eiland  and  Otto  that  she  v;as 
having  trouble  vdth  her  relatives.   She  had  obcaincd  a 
judgment  for  -^2000. 00  against  her  deceased  husband's 
brother,  and  claimed  that  one  of  her  nephews  and  his 
wife  had  taken  about  $13 j 000. 00  in  cash  and  securities 
from  her  home  and  refused  to  return  them.  At  her 
request  VJeiland  retained  an  attorney,  Mr.  Oscar  Neumar, 
who  recovered  the  assets,  which  amoumtod  to  about  one- 
fourth  of  v;hat  she  claimed. 

Shortly  after  plaintiff's  arrival  home  she  had 
a  discussion  with  V/eiland  about  her  securities.   She 
told  him  that  she  did  not  l-cnov;  hov;  she  would  bo  able  to 
take  care  of  her  business^  such  as  redeeming  bonds, 
cashing  coupons,  making  repairs  on  buildings  vihich  she 
ov;ned,  and  other  business  matters,  l-'eiland  suggested 
that  she  open  a  checking  account,  v.'hich  would  facilitate 
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the  pr.^Tnent  of  her  taxes  r.nd  othor  largo  iteras,  and  he 
assured  her  that  he  v/ould  help  her  in  every  respect. 
She  agreed  to  this  arrangement,  and  told  V/eiland  that 
she  had  some  cash  in  tv/o  safety  deposit  boxes  ^.hich  she 
thought  aggregated  about  $3000,00.  VJeiland  then  made 
arrangements  with  the  First  National  Barjiv  of  Chicago, 
where  plaintiff  maintained  one  of  her  safety  deposit 
boxes  and  '.v'here  she  also  had  a  savings  accoimt,  to  open 
a  checking  account  in  such  a  v.'ay  that  he  r'.lso  \Nrould  have 
authorit:/  to  sign  checks.  After  procuring  a  form  ircm 
the  banlv  VJeiland  took  it  ou':'  to  his  aunt,  had  her  affix 
her  signature,  ana  then  returnee  to  the  bank  to  complete 
the  opening  of  the  account.  At  the  same  time  plaintiff 
signed  a  power  of  attorncj'-,  as  well  as  a  power  enabling 
V/elland  to  enter  her  safety  deposit  box  at  the  First 
National  Bajik,  and  subsequently  she  authorized  him  to 
enter  her  deposit  box  at  the  Northern  Trust  Company. 
V/ciland  and  Otto  wont  through  the  boxes.   One  box  con- 
tained $15,000.00  in  cash,  which  was  five  times  the 
amount  she  had  told  him  \7r.s   there.   Otto  prepared  an 
inventory,  of  v;hich  VJeiland  made  a  sumiaary.   He  wanted 
to  make  a  copy  of  it  for  his  a-unt,  but  she  told  him  that 
vrould  be  unnecessary  since  she  Imow  what  was  in  the 
boxes.   Plaintiff  had  some  .'';2600.00  in  coupons  and 
^3370,00  in  cash  aroimd  the  house.  Following  Woiland's 
first  visit,  Otto  deposited  the  cash  and  the  proceeds 
of  the  counons  in  her  checking  account.  Before  V/eiland 's 


departure  on  his  first  visit,  plaintiff  gcve  him  the  keys 
to  her  tvo  boxes  4 

Woilancj.  vient  hack  to  Lincoln  after  about  ci^ht  or 
ten  days  in  Chicago,  and  did  not  return  until  May,  and 
then  stayed  for  only  two  days.   His  third  visit  to 
Chicago  was  around  June  10,  when  plaintiff  had  an 
eightieth  birthday  pcarty  at  her  home.   At  that  time  he 
told  her  that  the  Otis  Steel  Company  bonds  would  bo 
called  on  July  15 5  and  that  he  would  not  be  able  to  bo 
in  Chicago  at  that  time.   In  accordance  with  her  in- 
structions he  took  the  bonds  with  him  to  Lincoln  to 
purchase  govornment  bonds  with  the  proceeds.  At  her 
request  he  had  all  the  government  bonds  changed  which 
had  been  held  jointly  by  her  and  Richard  Mueller,  one 
of  her  nephews  5   she  wanted  them  issued  to  her  and 
Weiland  as  joint  owners, 

Jime  5,  19^^ J  shortly  before  her  eightieth  birth- 
day, plaintiff  telephoned  Otto  to  come  to  see  her.   He 
testified  that  she  told  hira  she  wanted  to  give  lleiland 
some  money,  V/eiland  was  her  closest  blood  rel-^.tivc,  the 
son  of  her  brother,  '^.nd  she  desired  to  t^.lk  over  the 
gift  with  Otto,   Otto  V'-s  in  the  insurance  business, 
and  had  some  Imowledgc  about  taxes.  Ho  told  her  she 
could  give  \/ciland  up  to  $30,000  as  a  cumulated  gift 
in  that  calendar  ;'ear,  free  from  gift  tax,  and  also 
$3000,00  in  addition^  likewise  free  from  tax,  and  that 
thoreafter  she  could  give  him  $3000, 00  annually.  Otto 
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recommGnded  that  she  put  it  off  for  a  couple  of  days  aiid 
give  sone  thourht  to  the  matter.  The  following  day  she 
telephoned  him  and  said  that  she  had  come  to  a  decision. 
He  came  to  see  her  at  her  request.   She  informed  Otto  that 
she  wished  to  give  Weiland  ^BBjOOO.OO,  and  asked  Otto  to 
withdraw  that  amount  from  the  bank  and  bring  it  to  her. 
He  told  her,  however,  that  he  would  not  carry  that  much 
money,  and  suggested  that  she  make  the  gift  in  the  form 
of  a  check.   Her  nephew  had  left  her  sone  blanlc  checks 
for  use  in  an  cmergencj'-,  and  after  Otto  had  the  check 
typed  and  protcctographed  at  his  office  and  brought  it 
back  to  her,  she  signed  it  in  his  presence  and  v/ith  his 
pen.   She  then  handed  the  check  to  hin  with  the  remark, 
"Now,  you  give  this  to  V/altcr,  *  *  *  V/alter  has  done  so 
many  things  for  ne,  and  this  is  one  wa.y  what  I  can  repay," 
But  Otto  replied,  "When  Walter  comes  in  here  on  Sunday, 
you  give  it  to  hin,  *  *  *   It's  going  to  mean  a  lot  to 
Walter  if  it  didn't  cone  second  handed  through  ne,"  and 
the  check  v;as  left  with  plaintiff. 

During  the  course  of  the  birthday  party,  which  was 
held  on  Sujiday  afternoon,  V/eiland  showed  Otto  tlie  OSSjOOO.OO 
check  and  the  following  Monday  Weiland,  through  Otto,  pur- 
chased sone  insurance  policies,  with  his  family  as  benefi- 
ciaries, and  Otto  again  saw  the  chock  on  that  day. 

Early  in  March  19>-i-5  Otto  brought  plaintiff  a  Gift 
Tax  Return,  which  she  signed  and  swore  to  before  a 
nei5;hborhood  notary  public  v/ho  had  cone  to  plaintiff's 
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home  at  Otto's  request.   In  the  meantirie,  on  J:\nuary  l^j 
19'v5j  plaintiff  had  given  Weiland  an  acl^^'ltional  check 
for  ISOOO.OO.  This  did  not  require  a  gift  tax  report 
to  the  government  J  and  none  was  nade. 

After  Weiland  and  Otto  had  examined  the  s^.f ety 
deposit  boxes  in  April  19^^  they  deposited  in  plaintiff's 
checking  account  the  |l5j000.00  in  cash  taken  fron  the 
First  National  box.  VJar  bonds,  totaling  ?;|;ip,000.00, 
which  were  past  due,  were  brought  to  plaiivtiff 's  home  at 
her  request,  and  kept  there  iratil  April  7?  when  ''.'/ciland 
and  Otto  took  the  bonds  to  the  Federal  Reserve  Bank  for 
redenption.  The  proceeds  v;cro  not  returned  for  a  nonth 
or  so,  and  were  ultinately  also  deposited  in  plaintiff's 
checking  account.   Otto's  inventory  on  first  inspection 
showed  that  the  boxes  contained  various  bonds  and 
securities  of  the  face  value  of  approximately  ^;;;95,000.00. 
Most  of  the  bonds,  as  shown  by  the  schedules  introduced 
in  evidence,  v;ere  not  registered,  and  were  therefore 
negotiable. 

After  the  joint  chocking  account  was  established 
in  April  19^^  Weiland  paid  plaintiff's  current  bills  by 
Cleans  of  checks  signed  "Louise  Mueller  hj   Walter  F, 
Weiland,"  sone  120  in  all,  aggregating  approxivaatcly 
svl-+,000,00.  These  pa>T:ients  covered  repairs  for  plain- 
tiff's property,  fees  paid  to  her  nurses,  physicians  and 
attorneys,  State  and  Federal  taxes,  and  niscellaneous 
items  for  v;hich  plaintiff  had  become  obligated.  During 
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that  period  of  time  Weiland  made  about  eight  or  nine  trips 
to  Chicago  to  visit  plair±tiff  and  to  consult  witli  her  about 
investnonts  and  other  matters  pertaining  to  her  personal 
affairs,  and  the  pleasant  rv^lationship  betv;een  then  con- 
tinued during  this  entire  period,  as  indicated  by  letters 
exchanged  between  then,  nostly  of  an  endearing  and 
person:!  na  t  ur  e . 

In  the  latter  part  of  January  19-:-6,  for  the  first 
tine  in  approxiuatcly  two  years,  plaintiff  felt  that  she 
was  well  enough  to  inspect  her  safety  deposit  boxes,  and 
she  testified  that  "when  I  cane  to  it  [the  safety  deposit 
box]  there  vxas  hardly  nothin:j  there  any  norc,  all  of  the 
bonds  V7ere  gone,  all  of  the  noney  was  siono   when  I  went  there," 
and  on  February  23,  19^6  she  wrote  a  letter  to  Weiland 
asking  hin  to  send  her  "at  once  all  n;/  Bank  books  canceled 
checks  and  records  and  all  iiy  Bonds  and  Money  taken  fron 
ny  Bank  boxes."   She  first  testified  that  she  never  saw 
Weilp.nd  after  that,  but  later  on  cross-exanination  adnitted 
seeing  hin  twice  in  January  19^-6,  and  it  clearly  appears 
fron  the  record  that  he  was  in  Chicago  on  January  fourth 
and  fifth,  19^^6,  that  he  visited  plaintiff  at  her  hone 
and  discussed  with  her  natters  pertaining  to  her  affairs. 
However,  her  visit  to  the  safety  deposit  boxes  brought 
about  a  ccnplete  change  of  attitude  to\;ard  Weiland,  and 
the  hatred  and  suspicion  which  she  had  forncrly  entertained 
tov;ard  her  other  relatives  she  apparently  transferred  to 
Weiland,  and  likewise  to  Otto  o.nd  Mrs.  fa-aner,  whom  she 
regarded  as  having  been  in  league  with  V/eiland  to  tolce 
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hcr  cash  and  securities,  and  on  January  25,  19^^-6,  sone  six 
days  after  she  had  inspected  her  safety  deposit  boxes,  this 
suit  was  instituted. 

Her  statenent  thrt  when  she  visited  the  vaults  in 
January  19^6  "there  was  hardly  nothing  there  any  nore,  all 
of  the  bonds  were  cone,  all  of  the  noney  was  ^onc,"  is 
untrue.   Jar>.es  A,  Russell,  one  of  her  lawyers,  v/ho  insti- 
tuted this  suit,  testified  that  "on  January  19,  I9V6,  I 
again  visited  the  box,  the  safe  deposit  vault  box;  at 
that  tine  an  inventory  was  nadc.   Those  present  were 
yourself  [Mr.  Ryer,  attorney  for  V/eiland],  Alfred  F. 
Beck  [plaintiff's  present  counsel],  Theodore  Mueller 
[the  brother  of  plaintiff's  deceased  husband]  and  nysclf. 
And  a  conplete  inventory  nf  the  entire  contents  of  both 
boxes  was  at  that  tine  nade  by  Alfred  F.  Beck  [who  is 
even  now  plaintiff's  attorney],  *  *  *  and  wo  found  the 
bonds  Otto  clains  were  still  actually  there,  in  the  box, 
and  the  absent  bonds  are  those  noted  in  Plaintiff's 
Exhibit  9  Jis  being  in  the  possession  of  I'lir,  Weiland." 
The  inventory  which  Russell  then  nade  checks  with  the 
inventory  (Ejdiibit  9)  v/hich  Otto  had  prepared  on  his 
first  visit  to  the  s-fcty  deposit  boxes  v/ith  V/eiland, 
except  for  sone  bonds  which  were  in  the  possession  of 
Weiland,  stxch  as  the  natured  Ctis  Steel  Conpany  bonds, 
and  possibly'-  others  that  he  had  taken  to  Lincoln  for  the 
purpose  of  redonpticn  or  reinvostnent.  That  neither 
Weiland  nor  Otto  appropriated  any  of  plaintiff's  cash  or 
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sccuritles  to  thorselves  is  clearly  inc'.lcr.tcd  by  the 
report  of  Thonas  B.  Lantrvj  the  master,  who  ViO.C.c   a  care- 
ful and  searching  analysis  of  the  testir.iony.   He  foimcl, 
and  there  is  no  evidence  to  the  contrary,  that  Weiland 
received  or  had  control  of  property  and  assets  belonging 
to  plaintiff  of  tlie  face  value  (not  including  coupons  or 
interest  thereon)  of  ijJ9^i-,  557. 50,  all  of  I'/hich  were 
itemized  in  his  report |  that  he  received  ether  assets 
consisting  of  cash  turned  over  to  Otto  by  plaintiff, 
proceeds  of  the  sale  of  stock,  interest  en  government 
bonds  and  coupons,  aggregating  §11,001,22,  and  interest 
coupons  on  bonds  received  hy   Weilend  or  over  v.-hich  he  had 
control  amounting  to  13630.00,  Thus  the  totr.l  assets 
received  by   Weiland,  including  cash  and  securities, 
aggregated  $109,588.72.  As  against  these  total  assets, 
the  ".laster  set  forth  in  great  detail  the  disposition  that 
Weiland  v.iade  of  the  property  that  cariO  into  his  hands. 
The  total  credits  auountod  to  .;;i075^!02,'+7,  leaving  a 
deficit  of  only  ;i?2l86.25,  v/hich  the  paster  charged 
against  defendants,  then  added  $300.00  vrhich  Weiland 
had  claiiaed  as  traveling  and  hotel  expenses  on  his  various 
visits  to  Chicago,  for  i/hich  he  had  not  accounted  in  de- 
tail, naking  a  total  of  ;.72l+86,25,  which  the  naster 
reconi.iendcd  as  the  anount  of  the  noncy  decree  that 
should  be  entered  against  defendants,  and  v/hich  they 
are  willing  to  -ge.y.     None  of  the  parties  or  counsel  seen 
to  be  able  to  explain  the  discrepancy  of  ■.:2l86,25,  but 
there  is  no  evidence  that  either  Weiland  or  Otto  nis- 
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appropriated  any  part  of  this  sun, 

I'Je  nov;  cone  to  a  cons  id  or  at  ion  of  the  clainod  r:ifis 
totaling  $36,000.00  in  the  forn  of  tuo  disputed  chcclcs, 
which  are  adnitted  to  constitute  the  principal  controversy 
between  the  parties  „   In  the  court's  decree  these  two 
chocks,  ag^Tcgating  .^36,000,00  5  v/ere  charged  against 
defendant,  contrary  to  the  nastcr's  rcconicndation,  and 
together  v;ith  ;$10,300,00  interest,  the  discrepancy  iton 
of  $2186,25,  and  §300.00  in  traveling  e::pcnscs,  aggregate 
substantially  ^50,000.00, 

In  her  conplaint  pla:'ntiff  proceeds  on  the  theory 
that  V'Jeiland,  "under  the  pretense  of  being  solicitous  for 
the  welfare  of  the  Plaintiff,  but  for  the  real  purpose 
of  defrauding  the  Plaintiff  and  of  obtaining  possession 
of  her  property,"  v/on  her  confidence  and  trust 5  that 
she  was  deceived  and  reposed  inplicit  trust  and  con- 
fidence in  Weiland,  and  "in  his  supposed  honesty  and 
integrity" |  that  upon  the  representation  that  it  would 
be  for  her  confort  and  convenience,  '-ut  for  the  real 
purpose  of  concealing  his  actions  and  designs,  he 
persuaded  plaintiff  to  surrender  the  passbooks  of  her 
savings  and  checking  accounts,  and  also  her  checkbooks, 
and  arranged  to  have  all  banl-c  state:icnts  sent  to  hin. 
She  alle.r  ed  that  during  the  interval  between  April  6, 
19^  and  January  10,  19^!-6  Weiland  wrongfully  removed 
fron  her  safety  deposit  boxes  negotiable  securities  of 
the  face  value  of  fron  :ip77,000.00  to  580,000.00,  and  ob- 
tained cash  and  interest  coueons  fron  the  safety  deposit 
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boxes  and  frorn  plaintiff  in  suns  aggregating  $68^000.00 
to  $70,000,005  "naking  a  total  defalcation  of  fron 
$11+5,000,00  to  :B150,000.00,  the  exact  auount  being  sus- 
ceptible of  deternination  only  upon  an  accounting, "  None 
of  these  allegations  are  sustained  by  the  evidence 
adduced  upon  the  hearing. 

In  a  schedule  attached  to  his  answer  Weiland  set 
forth  in  detail  the  contents  of  the  safety  deposit  boxes 
when  he  first  inspected  then  on  April  6,  19^^,  shov/ing 
cash  and  securities  anounting  to  s?9^!-,7^0,00,  and  the 
disposition  thereof,   Sone  of  these  secuj:'itics  renained 
in  the  safety  deposit  boxes,  as  Mr.   Russell  testified; 
other  securities  were  shown  to  be  in  the  possession  of 
either  plaintiff  or  defendant  Weiland.   But  there  is 
no  substantial  discrepancy  in  the  schedules.   In  schedule 
D  of  Weiland 's  answer  he  sho\7s  the  two  checks,  purported 
to  have  been  signed  by  plaintiff  as  gifts  to  hin,  ag- 
gregating $36,000.00.  The  issue  of  forgery  was  not 
introduced  into  this  case  until  plaintiff  filed  her  reply 
to  Weiland' s  answer,  asserting  that  "neither  check  was 
signed  by  her,  neither  was  a  gift  to  the  defendant 
V/ciland  but  on  the  contrary  represent  funds  converted 
by  the  said  Weiland  in  violation  of  his  fiduciary  duties 
to  the  plaintiff."  Thus,  when  the  cause  cane  on  for 
trial  before  the  naster,  the  issue  resolved  itself  into 
the  question  of  whether  the  tv/o  checks  were  genuine  »r 
forged.   The  naster  found  that  they  wore  genuine,  and 
that  they  constituted  gifts  by  plaintiff  to  Weiland. 
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After  a  careful  exanination  of  the  record  we  have  reached 
the  conclusion  that  both  of  tliose  findings  arc  anply 
supported  by  the  evidence.  Fron  the  testinony  of  Otto 
and  Mrs,  Kraner,  it  scens  clear  that  the  idea  of  a  ;;;ift 
to  V/eiland  originated  in  plaintiff's  rdnd.  There  is  no 
evidence  v/hat soever  to  v/arrant  the  conclusion  that  V/eiland 
had  ever  nentioned  or  broached  the  subject  of  a  gift  to 
plaintiff.   She  had  called  h±n   to  cone  fror:  I'cbraska  to 
help  her  nanare  her  affairs  at  a  time  vrhen  she  was 
incapacitated  and  unable  to  at"' end  to  then  hersei.f. 
Her  far.iily  and  her  husband's  fanily  evidently  were 
estranged.  They  were  under  her  suspicion  and  hatred. 
She  had  not  seen  r;uch  of  Walter  V/ciland,  and  therefore 
had  not  yet  be-^un  to  hate  and  suspect  hin.  He  v;as  the 
only  one  of  her  relatives  she  trusted,  and  she  evidently 
decided  to  r:akc  hin  a  substantial  gift.   Her  feeling 
toward  hin  at  that  tine  was  further  evidenced  by  the 
fact  that  alnost  concurrently  v/ith  the  naking  of  these 
tvjo  checks  she  executed  a  v;ill  in  ivhich  she  devised  and 
bequeathed  all  h^r  residuary  estate  to  Weiland,  and  the 
naster  took  this  into  consideration  in  finding  that 
the  checks  were  bona  fide  gifts , 

Upon  hearing  before  the  naster  plaintiff  catego- 
rically denied  that  she  had  signed  cither  of  the  checks, 
the  one  for  ."illSSjOOCOO  or  th^  one  for  $3000.00.  When 
the  ^33,000.00  check  was  sho^.-m  to  her,  she  said,  "I  did 
not  sign  that.   I  did  not  sign  that";  and  v;hen  the 
$3000.00  check  was  ojdiibitod,  she  asserted,  "No,  that 
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is  not  ny  signature.   It  is  not  nine,'*  Subsequently,  on 
cross-exanination,  she  reiterated  her  denial,  and  said 
that  "he  [V/eiland]  forged  that  check,  forged  that  check, 
why  sure,  I  didn't  rive  the  check  for  ^BSjOOO.  How  he 
forged  it  I  don't  know.   I  don't  knov:,   I  didn't  sign 
it,   I  don't  kno\-;  who  sir;ned  it,  but  I  didn't  have  no 
nore  noney  in  the  bank  and  nothin,;  in  the  box  either, 
I  don't  renenber  how  r-iuch  noney  I  had  in  the  checking 
account."  After  conparing  plaintiff's  loiown  genuine 
signatures  with  those  on  the  checks,  one  handvTiting 
expert  gave  it  as  his  opinion  that  the  signatures  v/ere 
genuine;  another  expert  was  of  a  contrary  opirJ-on.  To  a 
nonexpert  the  signatures  on  the  checks,  v/hich  v/cre 
described  by  both  experts  as  having  been  freely  written 
and  not  traced,  bear  a  striking  similarity  to  all  of 
plaintiff's  genuine  signatures,  nany  of  which  are  in 
evidence.  Moreover,  Otto  testified  that  he  had  prepared 
the  checks  in  his  office,  and  that  plaintiff  signed  then 
in  his  presence  and  v;ith  his  fountain  pen.   In  the  very 
recent  will  case  of  Jones  _y._  Jon e_s,  ho6   111,  ^+^8,  it  was 
held  that  the  testi'.iony  of  experts  is  at  best  "secondary 
gy.idGAQGf  merely  an  opinion  as  opposed  to  a  positive  fact, 
and  however  expert  the  witness  r:ay  be,  he  is  not  giving 
voice  to  any  direct  statcaent  of  fact  capable  of  proof, 
but  only  the  opinion  of  what  he  thinks  the  alleged 
diffortnccsin  the  si-:natures  disclose,"   (Italics  those 
of  the  Supreme  Court.) 


However,  the  truth  or  falsity  of  plaintiff's  testi- 
nony  with  respect  to  her  signature  does  not  depend  alone 
on  what  she  said.  We  think  its  falsity  is  clearly 
denonstrated  by  her  Gift  Tax  Return.   It  appears  that 
in  the  course  of  her  testiiiony  plaintiff,  on  cross- 
exardnation,  v;as  shovTi  an  instrument  which  she  had  signed 
and  aclcnov/l edged  before  a  notary  public  on  March  7j  19^5j 
scheduling  a  gift  of  :U33,000  to  Walter  F.  Weiland,  donee. 
Before  this  instrunent  v;as  exhibited  to  her,  plaintiff 
said,  "I  did  not  nakc  such  a  return.   I  didn't  nake  such 
a  return  in  January  19';-5.   I  didn't,   I  didn't  give  any. 
Your  statement  that  such  a  return  is  on  file  does  not 
refresh  r.iy  nenory,"  The  return  has  a  heading  in  large 
type,  "UNITED  STATES  GIFT  TA}[  RETIIRTI,  CALENDAR  YEPJP.   19*+^." 
When  it  was  sho\^m  to  her,  she  adnitted  signing  it,  but 
asserted  that  "Walter  v/as  here  and  he  nade  ne  sign  that 
gift  tax.  Walter  Weiland,  Right  here  in  the  house,   I 
did  sign  it.  Walter  na^-^e  ne  sign  it."  And  she  repeated 
over  and  over  again  that  V/ciland  had  nade  her  sign  it, 
presunably  to  strengthen  her  clain  that  after  winning  her 
confidence  and  trust,  Weiland  had  violated  his  obligations 
as  a  fiduciary.  She  adrdtted  reading  the  legend  "GIFT 
T/iX"  in  large  type,  but  said  she  thought  that  "naybe  it 
is  rent  or  something  like  that."  As  against  this  testimony, 
wo  have  the  categorical  statement  of  V/eiland  thr;t  he  v;as 
not  present  when  the  ■•ift  tax  was  signed.  Otto  related 
in  detail  the  events  that  led  to  her  si.:ning  the  instru- 
ment, and  stated  that  only  he  and  the  notary  public,  v/hon 
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he  had  requested  to  cone  to  plaintiff's  honOj  were  present 
when  the  Gift  Tax  Return  was  signed.  The  notary,  Einar  C, 
Carlson,  a  disinterested  wi;j^ncss,  said  that  Otto  called 
hin  at  his  hone  the  norning  of  March  7  and  asked  hin  if 
he  could  cone  over  to  38^8  North  Leavitt  street,  v;here 
plaintiff  resided,  to  notarize  a  paper.   He  drove  over 
and  net  Otto  at  that  address.   He  stated  that  plaintiff 
si:;:ned  the  return  in  his  presence,  that  there  v;as  no  one 
present  except  plaintiff,  Otto  and  hi::sGlf,  and  that 
there  was  no  convcrsrtion  except  what  was  necessary  for 
the  sic;ninr;5  witnessing  and  notarizinr:  of  the  docuunent. 
Plaintiff's  counsel  do  not  explain  or  contradict  his 
tostinonyy  and  plaintiff  never  took  the  stand  to  deny  what 
he  said.   Plaintiff  was  a  wonan  of  neans.   Besides  cash 
and  securities,  she  had  considerable  real  estate,  which 
is  not  the  sn^-iect  r'a.tter  of  this  litigation.   She  had 
undoubtedly  filed  tax  returns  on  previous  occasions,  and 
viust  have  known  their  significance.  Eavin^  adriitted  that 
she  had  read  the  legend  "GIFT  T/iX,"  her  explanation  of 
what  she  thought  it  nirht  be  is  palpably  untrue j  and 
realizins  this,  she  v/as  probably  driven,  in  the  hope  of 
Caininrj  credence  for  her  explanation,  to  sayinc  over  and 
over  again  that  Vj'eiland  had  forced  her  to  sign  it. 

To  support  the  contention  of  forgery  plaintiff's 
coiinsel  stresses  two  points.   He  says  first  that  the 
checks,  being  plaintiff's  exhibits  1'+  and  15,  v/ero  signed 
in  green  ink,  "a  color  and  shade  existing  nowhere  else 
in  the  record."  After  oral  argument,  the  original  checks. 
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v;hich  were  iripoun':'^ed  v.'ith  the  Clerk  of  the  Superior  Court, 
were  sent  to  us  by  defendants'  coujisel.  They  are  not 
signed  in  green  ink,  but  in  a  conventional  blue  or  black 
ink.  Moreover,  v/e  fail  to  perceive  how  the  color  of  the 
ink  with  which  these  checks  were  signed  Is  relevant  to 
the  question  whether  they  were  forged  or  genuine.  The 
second  point  urged  is  that  these  checks  were  taken  out 
of  the  uiddle  of  a  checkbook  containing  fifty  checks, 
nuabered  serially.  Plaintiff's  counsel  argue  that  this 
was  an  extraordinary  procedure;  that  a  person  pulling  soue 
blanl<:  checks  fron  a  checkbook  for  future  use  would  take 
then  either  fron  the  beginning  or  end  of  the  section. 
In  other  words,  Weiland,  in  the  course  of  naking  arrange- 
ments for  handling  his  aunt's  business  affairs  •n  his 
first  visit  to  Chicago,  had  given  his  aunt  a  couple  of 
checks  that  were  eight  down  fron  the  top,  and  by  the 
tine  he  cane  to  her  birthday  party  la  Chicago  sone  four 
weeks  later,  the  serial  nunbers  had  caught  up  v;ith  the 
checks  which  he  had  given  her,  and  in  fact  exceeded  then. 
We  certainly  do  not  thinlc  this  is  evidence  that  the 
checks  were  forged.  The  argunent  as  to  both  of  these, 
contentions  is  purely  conjectural. 

In  the  li; ht  of  the  evidence  we  think  the  naster 
could  not  fairly  have  held  otherwise  than  that  the  sig- 
natures on  the  gift  chocks  were  genuine,  and  that  they 
constituted  a  gift  to  Weiland,  This  of  necessity  would 
require  plaintiff  to  fall  back  on  the  allegations  of  her 
original  conplaint  that  the  fiduciary  relationship  v/hich 
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exlsted  botweGn  her  and  her  ncphev/  v;?.s  violated  hy   hiri, 

that  he  became  solicitous  for  her  v;clfare  for  the  con- 
cealed purpose  of  defrauding  her,  and  that  he  persuaded 
her  to  do  the  thln£;s  heretofore  narrated  in  order  to 
enable  hin  to  conjiit  the  alleged  frauds.  We  are  still 
at  a  loss  to  deternine  wherein  he  abus<;d  her  trust  and 
confidence.   There  is  no  cvi'icnce  to  support  that  state- 
nent.  The  clain  that  defendant  Walter  V/ciland  nade  total 
defalcations  of  fron  Cl^+^jOOO.OO  to  $1^0,000.00  is  absurd. 
The  master  found  no  defalcations,  and  no  evidence  v/as 
adduced  to  prove  any.  The  check  books  and  canceled 
checks  are  among  the  exhibits.  Every  check  is  accounted 
for,  and  the  roaster  found,  anr'  the  record  shov;s,  that  all 
the  assets  that  came  into  V/ciland  and  Otto's  hands  or 
over  which  they  had  any  control  were  accounted  for, 
except  for  the  small  discrepancy  of  02186,25,  which  is 
not  charged  as  a  misappropriation.   It  \vould  be  fantastic 
to  conclude  that  men  who  had  in  their  hands  cash  and 
securities  an'regatinc  0109,000.00  would  take  02186,25. 
All  that  Otto  ever  received,  or  that  anyone  claims  he 
received,  was  a  !;i;i600,00  cormission  on  the  insurance 
policies  v.'hich  he  sold  Weiland  after  the  ;'ift  was  nade. 
The  decree  does  not  overrule  the  master's  findings  as  to 
the  genuineness  of  the  checks,  but  if  the  chancellor  in- 
tended to  overrule  the  master  on  the  issue  of  forgery, 
the  question  of  fiduciary  relationship  is  of  no  iriportance, 
because  as  counsel  for  defendants  state,  "Any  forger  is 
liable  for  his  tort  5  it  is  of  no  im.portance  whether  or 
not  he  is  a  fiduciary,^' 
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It  is  of  course  coiKLed.-€d  thr.t  the  relationship 
between  plaintiff  and  Weiland  v;as  a  fiduciary  one,  but 
as  we  have  already  indicated,  the  idea  of  V/eiland's  coning 
to  Chicago  did  not  ori ruinate  v/ith  hin  but  \>ilth   plaintiff, 
and  v;e  think  the  sane  nay  feirl^  be  said  with  respect 
to  the  "ifts  that  she  nade  to  hin,  and  the  will  v:hich 
v;as  confirnatory  of  her  benevolent  interest  tov/ard 
Weiland,  and  of  her  intent  to  rexx^ard  hin.  The  nunber 
of  visits  nade  by  V/eiland  ccj.^tainly  do  not  indicate  that 
he  v/as  tryin,-  to  ::et  into  her  ^"ood  graces,  let  alone  get 
her  under  his  dordnation.   Neither  did  Otto  have  ami:hing 
to  gain,  and  gained  nothin':  in  return  for  all  he  did, 
except  that  he  received  C16OO.OO  coianission  en  the  sale 
of  insurance  policies.  Upon  the  record  presented  it 
would  be  nanifostly  unjust  to  sad-'le  hin  with  a  judrnent 
of  050,000.00.   Before  these  gifts  were  nade  VJciland  had 
visited  plaintiff  on  onlj^  two  occasions,  first,  when  he 
was  originally  surn'ionedj  and  later,  two  days  in  the 
follov/ing  nonth  of  May,  and  the  record  shows  that  on 
neither  of  these  occasions  did  Weiland  try  to  ingratiate 
hii'Self  or  nakc  any  effort  to  influence  or  dor;.inate 
plaintiff.  We  have  reached  the  conclusion  that  upon  the 
evidence  presented,  defendants  acted  in  good  faith,  that 
there  v.'as  no  fraud,  no  doi'dnation,  no  abuse  of  trust  or 
confidence. 

The  legal  aspects  of  this  case  present  no  serious 
difficulty.   It  is  of  course  fundanental  that,  assurdng 
the  existence  of  a  fiduciary  relationship  between  plain- 
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tiff  and  defendants  j  it  v;as  incumbent  upon  then  to  prove 
by  clear  and  convincing  evidence  that  they  acted  in  good 
faith  and  did  not  betray  the  confidence  reposed  in  then. 
Our  courts  have  consistently  refused  to  set  any  bounds  to 
the  circui.istances  out  of  which  a  fiduciary  relationship 
springs  (see  the  very  recent  case  of  Finn  v.  Monky  ^:-03 
111.  167) J  hut  they  are  rcnerally  in  accord  in  saying 
that  it  includes  all  legal,  donestic,  personal  and  social 
relations,  and  also  every  case  in  which  confidence  is 
reposed  on  one  side  and  ^.onination  and  influerco  result 
on  the  other.   But  the  doctrine  and  rules  pertaining  to 
fiduciary  relationship  should  never  be  perrdtted  to  bring 
about  absurd  conclusions  or  inequitable  results,  A  person 
nay  be  entrusted  by  a  close  relative  with  his  noney,  in- 
vestnents  and  other  assets,  yet  the  person  who  inposes 
the  confidence  has  the  rif-jht  to  nake  a  gift  to  the  fidu- 
ciary if  it  is  nade  without  the  assertion  of  donination 
and  influence.  Ifastcrson  v,  V/ally  365  HI.  102;  Allen 
V.  McGill.  311  111.  170 1  and  VJinlcelnan  v,  VJinkelnan,  307 
111,  2^-9,  Assui-ing  that  plaintiff  had  the  capacity  to 
nake  a  will  naning  VJeiland  as  her  heir — and  no  one  ques- 
tions that — or  had  the  capacity  to  nake  a  gift  and  did 
nake  hin  a  gift,  then  if  the  i'lea  of  a  legacy  or  r-ift 
originated  in  her  nind  and  represented  her  v.dsh,  and  she 
nade  the  gift  freely  and  of  her  o\-m   accord,  her  act  and 
deed  v;ill  be  sustained  by  the  court.  Each  case  nust  be 
decided  on  its  ovm  facts.   A  scrutiny  of  V/ciland  and 
Otto's  acts  f.ocs  not  even  sug-cest  fraud  or  donination. 
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VJe  think  they  fully  net  the  burden  cr.st  upon  then  of  es- 
tablishing the  ;;ift  by  cloc'.r  anO.  convincini;^  evidence. 
It  is  fundanental,  of  course,  in  cases  v/herc  a 
fiduciary  relationship  exists  that  the  fiduciary  nust 
nake  free  and  frank  disclosure  of  all  relevant  frets , 
that  the  consideration,  if  any,  nust  be  fair  and  adequate, 
and  that  the  principal  had  independent  and  conpetent 
a'"' vice  before  conpleting  the  transaction.   However,  it 
soens  to  us  that  none  of  these  requiror.ents  apply  to  the 
circuiAstances  of  this  case.   If  plaintiff,  in  her  plead- 
ings and  upon  trial,  had  treated  those  two  checks  as  gifts 
instead  of  divcrtinf-  the  trial  to  the  issue  of  forgery,  it 
would  have  been  conpetent,  and  indeed  necessary,  to  adfiuce 
evidence  as  to  the  value  of  the  estate,  which  included 
considerable  real  estate  in  addition  to  the  securities 
already  nenticned — this  in  order  to  deternine  the  likeli- 
hood of  her  naking  such  a  largo  .jift.  And  directing 
attention  to  the  checks  as  gifts  rather  than  as  forged 
instrunents  vrould  also  have  required  a  consideration  of 
her  nental  condition  and  an  oxaninaticn  of  her  personal- 
ity— whether  she  was  subnissive*  .,  or  aggressive,  or  doninated 
or  doninatingi  but  as  already  indicated,  the  trial  resolved 
itself  into  a  question  of  forgery,  and  therefore  proof  as 
to  the  v.-li:ity  of  the  gifts,  the  ■.■-T.ly   issue  of  inportance 
raised  in  the  plca-^inr-s,  v;as  entirely  neglected.  Under 
the  circuxistances  the  question  of  free  and  frank  dis- 
closure, adequate  consideration  and  conpetent  advice 
were  not  brought  into  the  picture,  and  did  not  belong 
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thero.  A  ,:lft  is  an  Inpulse  of  the  heart 5  and  assur;.inc 
that  plaintiff  was  coupetent  to  nake  a  jift  and  knev;  the 
extent  of  her  assets,  real  and  personalj  and  desired  to 
nake  a  gift  to  her  nephew  of  her  o\'m  free  v/illj  it  was 
not  necessary  for  her  to  seek  independent  and  conpetent 
advice. 

Plaintiff  was  evidently  a  whinsical  old  lady 5 
possessed  of  stron:;  likes,  dislikes  and  suspicions,  nt 
the  tine  she  suiivioned  VJeiland  fron  Lincoln,  she  suspected 
her  other  relatives  and  trusted  hin.  Later,  she  becane 
suspicious  of  Weiland,  as  she  had  previously  been  of 
her  other  relatives,  and  evidently  decided  to  repudiate 
the  i^ifts  and  to  get   back  the  noney  she  had  given 
Weiland , 

V/e  think  the  record  stron.:;ly  supports  the  con- 
clusion that  the  checks  were  .-enuinei  that  they  repre- 
sented sifts  fron  plaintiff  to  Weiland;  that  the  ilea 
of  the  -Ifts  originated  with  plaintiff  and  that  they 
v/ere  freely  nado  by  her  v/ithout  any  influence  or  don- 
ination  on  the  part  of  cither  VJeiland  or  Otto;  and  that 
these  defendants  net  the  burden  cast  uponthea  -'-s  fidu- 
ciaries of  proving  that  they  exerted  no  influence  or 
domination  over  plaintiff,  but  acted  in  good  faith  and 
accounted  for  all  that  cane  into  their  hands  or  over 
x^rhich  they  had  control,  except  the  discrepancy  of  si;2l86.25. 
Accordingly,  the  decree  of  the  Superior  Court  is  reversed, 
and  the  cause  renanded  with  directions  to  vacate  the  decree 
and  enter  one  charging  defendants  only  vrith  the  respective 
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suns   of   0^2186.255    the  r.nount   of  the   f'iscrcp.-^.ncy,   rjid  of 

S30O.OO,   representing  traveling;   expenses  not  rxcounted 

for,    or  a  total  of   $2^86.2 5, 

Decree  reversed  ancl  cause  renanded 
v.dth  directions o 

Schwartz,  P.  J.,  and  Scanlan,  J,,  concur. 
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APPEAL  FROM  I^IUT^IICIPAL 
COURT   OF   CHICAGO, 

3  42I.A.  241 


MR.  JUSTICE  FRIEND  DELIVERED  TPE  OPINION  OF  TEE 
COURT. 

On  Aurust  30,  19^.-5  plaintiff  filc.^.  suit  a-ainst 
his  enployer,  Associated  Distributors,  Inc.,  for  coixiis- 
sions  clained  to  be  due  him  of  2-1/2  per  cent  on  sales 
in  excess  of  his  annual  quota  of  ;2^90,000.00  for  the 
year  berinnine;  April  1,  19kh,   anountin,:  to  03000.00; 
and  later,  on  Novenber  19,  195+6,  he  filed  his  anended 
statenent  of  claim  in  v/hich  J.  L.  and  H.  A.  Younghusband, 
Paul  Rowatt  and  lialter  Jordan  were  nade  ad^'.itional  parties 
defendant.  The  individual  defendants  all  denied  the 
enployinent  of  plaintiff  on  the  terns  stated  by  hln,  and 
they  averred  in  their  ansi/ers  that  all  suris  due  and  pay- 
able to  plaintiff  were  paid  to  hin.  After  several  notions 
prelinlnary  to  trial  i:ere  nade  and  postponed  fro}:i  tine  to 
tine,  the  case  v;as  disnissed  for  want  of  prosecution,  at 
plaintiff's  costs,  on  October  28,  19'^7.   Subsequently,  on 
July  22,  19^9,  pl-intiff  presented  a  petition  in  the 
nature  of  a  v/rit  of  error  cc;ran  nobis  asking  that  the 
records  of  the  court  be  corrected  by  expimr-ins  the  order 
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of  clisiuiss-.l,  and  that  the  suit  be  set  for  trial.   To 
that  petition  ^"lefcncants  intGi-posed  a  luotion  to  strike, 
aliening  that  plaintiff's  petition  was  insufficient 
in  law  to  give  the  court  jurisdiction  to  f;rant  the 
relief  prayed.  Pursuant  to  hearing  before  Judge  Heller, 
who  had  entered  the  order  of  disnissal  for  want  of 
prosecution,  an  order  was  entered  on  December  1., 
19^9  sustaining  plaintiff's  petition.  The  individual 
defendants  have  taken  an  appeal  fron  that  order. 

Plaintiff's  petition  asking  the  court  to  expunge 
its  order  of  October  28,  19^^-7  dismissing  the  case  for 
want  of  prosecution  alleges  in  su':stance  that  on  June 
6,  19^:7,  the  cause  having  theretofore  boon  set  for 
trial  on  that  date,  v;as  continued  for  trial  to 
October  10,  19'^^-7;  that  on  September  17,  19^7,  on 
r.otion  of  attorneys  for  Associ:ited  Products,  Inc,, 
the  court  or-'cred  that  the  cause  be  continued  gen- 
erally as  to  that  corporate  defendant  by  reason  of 
bankruptcy  proceedings  then  pending  in  the  District 
Court  of  the  United  States,  but  through  an  oversight 
on  the  part  of  the  clerk  said  order  was  not  entered  on 
the  records  of  thc;  court  on  that  day;  that  on  -icptcnbcr 
22,  19^+7 ,  on  notion  of  the  corporate  defendant,  the 
court  dir--_ctc'"'.  the  clerk  of  the  Municipal  Court  to 
enter  an  order  continuing  the  case  ;cnerally  as  to  the 
corporate  defendant  m;nc  pro  tunc  as  of  Soptonbcr  17, 
19^:7,  and  such  order  was  placed  upon  the  records  of  the 
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court  by  the  clerk,  "althou  ;h  in  an  ahibir-uous  fashion"; 
that  September  26,  19^'r75  upon  notion  of  plaintiff,  the 
cause  was  continued  generally  as  to  all  pnrties;  that  on 
October  10,  19^7  plaintiff  did  not  appear  for  the 
reason  that  the  cause  had  theretofore  been  continued 
generally  I  that  apparently,  throurh  inadvertence  or 
ni stake  of  the  clerk,  an  entry  was  nade  on  October  28, 
19^ 7 J  disnissing  the  cause  for  v/ant  of  prosecution, 
althr^Ur'h  none  of  the  parties  thereto  were  under  any 
duty  to  appear  before  the  court  on  that  day;  and 
accor^'.inrly  plaintiff  prayed  that  the  records  of  the 
court  be  corrected  by  e.xpun  'ing  therefron  the  order  of 
disrdssal  entered  through  inadvertence  or  error,  and 
that  the  cause  be  set  for  trial  on  a  day  certain. 

Defendants  challenged  the  sufficiency  of  the 
petition  by  filing  their  second  anended  Dotion  to 
strike,  stating  that  the  alleged  errors  of  fact  relied 
upon  by  plaintiff  (a)  dc  not  appear  upon  the  face  of 
the  record,  an^'  (b)  were  unlaiown  to  the  court  in  v/hich 
the  alleged  errors  were  comittcl,  and  as  a-'' litional 
grounds  averred  that  plaintiff  was  guilty  cf  laches 
and  that  his  petition  atteuptcd  to  correct  alleged 
errors  of  law  v;hich  ^^7cre  net  within  the  scope  of  a 
petition  in  the  natiore  of  a  v/rit  cf  error  cprg.n  nobi^. 

Upon  these  pleadings  the  court,  on  Decoriber  1, 
19^9,  entered  an  order  sustaining  plaintiff's  iiotion  to 
vacate  the  order  of  'Usnissal  of  October  20,  19^7?  fov   v/r.nt  of 


prosecution,  denj'-ing  the  nction  of  the  in.livif.ual  c'.efend- 
ants  for  rehearing,  an:",  fixing  the  anount  of  their  appeal 
bond  at  $250.00. 

The  controverted  issue  is  v/hether  plaintiff's 
petition  is  sufficient  to  constitute  a  notion  in  the 
nature  of  a  virlt   of  error  £ox-^Lnpbis,   By  interposing 
a  notion  to  strike,  defendants  adnitted  the  naterial 
allegations  of  the  petition.  Paragraph  6  of  the 
petition  alleges  that  none  of  the  parties  to  the  cause 
v;cre  un:'^-cr  any  luty  to  appear  before  the  Municipal 
Court  on  the  day  on  which  the  or-'cr  of  -"is-iissal  v/as 
entered 5  and  that  is  an  adnitted  fact.   If  the  court 
had  been  aware  of  this  fact,  it  is  inconceivable  that 
it  v/culd  have  disnissod  the  cause  for  vont  of  prosecu- 
tion on  that  day.   It  has  ^:'een  held  that  a  petition  for 
writ  of  error  c_ora_n  noj^i^s  is  designed  to  renedy  situa- 
tions of  that  kind.   In  the  early  case  of  Bia/ly  v_,_ 
Washington  Ins.  Co.,  82  111,  App.  380,  and  later  in 
Silverncan  V.  Child^s ,  10?  HI.  App,  522,  cases  were 
placed  on  short-c  .use  c-^len-'ars,  and  judgnent  orders  . 

v/ere  later  entered  because  of  the  failure  to  have  the  j 

j 
cases  stricken  fron  the  regul^.r  calendar.   In  affirrdng  j 

an  or-'er  of  the  trial  court  setting  aside  a  disnissal  i 

for  v;ant  of  prosecution  in  the  Brady  case,  the  court  ; 

said;   "Ha.d  the  court  known,  April  30,  I896,  v/hen 

appellee's  appeal  was  disrdssed,  th"t  it  had  been  taken 

fron  the  repular  calendar  and  put  on  the  short  c-^uso 


calendar,  and  aftsrward  stricken  fron  the  latter  calendar, 
but  that  it  had  nev^r  been  strickeji  frcu  the  regular  trial 
calendar  and  restored  thereto,  as  provided  by  section  5? 
quotc-1,  supra ,  we  think  it  clear  that  the  order  of 
April  30 5  1896,  would  not  liave  been  nadc.   In  con- 
templation of  law  the  cause  not  beinc  roc;ularly  on  the 
recular  trial  calendar  did  not  then  stand  for  trial. 
The  court,  in  nakin^;  that  or'er,  was  nisled  by  the 
failure  of  the  clerk  to  strike  the  cause  off  the 
regular  trir.l  calendar  when  ho  placed  it  on  the  short 
cause  calendar.  A  default  of  the  clerk  is  one  of  the 
reco:;nized  ;7roujids  for  a  writ  of  error  corau  nol^ls," 
The  sane  conclusion,  based  upon  substantially  sinilar 
reasoning" J  was  reached  in  the  Silvcrnr^  case  where  the 
court,  relying  on  Brady  Y«  Washinaton  Ins . _  Co . ,  said: 
"It  is  evident  that  this  cause  v;as  reached  upon  a  call 
of  the  regular  calendar,  and  was  tried  in  its  order  as 
if  it  v/as  properly  there.  The  ignorance  of  the  court 
as  to  the  facts  arose  froi.i  the  neglect  of  the  clerk  to 
strike  the  cr  so  off  the  regular  calendar  v;hen  he  placed 
it  upon  the  short-cause  calendar.  Such  negligence  of 
the  clerk  is  sufficient  ground  for  a  writ  of  coran  nobis, 
and  authorized  the  court  to  pass  upon  the  notion  to  set 
aside  the  judgnent  at  a  subsequent  tor;-:." 

In  the  case  at  bar  the  court  was  imdoubtcdly 
nisled  by  the  failure  of  the  clerk  to  strike  the  cause 
off  the  rcaular  trial  calendar  v/hen  it  had  been  continued 
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generally  by  prior  orr'er,  and  that  anountGcl  to  nisprision 
of  the  clerk,  vrhich  is  one  of  the  reco':nizecl  r;romi'-^-s  for 
a  v/rit  of  error  coran  nobis.   More  recently,  in  Rosenthal 
v..  Wald,  252  111.  App,  383,  the  court,  quoting  fron 
Holbrook  v.  Lav;ton,  207  111.  App.  '+97,  said:   '"The 
tendency  of  the  lav/  in  this  State  is  to  allow  the  notion 
under  section  89  v/henever  it  is  obvious  that  the  action 
of  the  court  is  based  upon  the  fault  (cither  of  ouission 
or  of  con::iission)  of  the  clerk  of  the  court.'"  Wc  thinly 
these  cases  arc  controlling,  and  should  be  applie:!  to  the 
circLi-.strnces  before  us. 

Defendants  feci  aafriovcd  because  the  trial  judge 
did  not  rule  on  their  notion  to  strike  the  petition,  and 
their  counsel  say  thrt  if  an  order  had  been  entered 
overrulin'i  their  notion  they  could  have  answered,  but 
upon  the  record  as  nade  they  had  no  opportunity  to  do 
so.   There  is  no  nerit  to  this  contention.   It  is  obvious 
that  defendants  never  intended  to  raise  any  issue  of  facts, 
and  in  fact  never  asked  leave  to  answer.  Their  notion 
raised  the  legal  sufficiency  of  the  petition,  and  adnitted 
the  allegations  of  the  petition  which  were  predicated  upon 
the  record.  Moreover,  the  record  clearly  shows  that  they 
have  taken  an  appeal  fron  the  order  of  Dec;nber  1,  19^9 
overrulin---  their  notion  to  strike  plr.intiff's  petition. 
They  say  the  ruling  was  erroneous,  and  devote  sone  eight 
points  in  their  brief  in  support  of  that  contention. 
Stripped  of  all  technical  verbiage,  the  sole  question 
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presenterl  was  vfhethor  the  petition  presented  wr.s  suffi- 
cient e.vA   whether  it  could  be  e:\ployod  as  ground  for  a 
writ  of  error  cor^i  .nobis^.  As  heretofore  stated j  we 
think  that  on  the  record  and  under  the  established  riile 
the  petition  was  proper  j  and  v;hat  the  court  did  in 
effect  was  to  hold  that  it  v;as  sufficient  and  that  it 
justified  setting  aside  a  prior  order  of  dismissal  for 
want  of  prosecution. 

For  the  reasons  indicated  the  order  of  the 
Municipal  Court  is  affirried  and  the  cause  renanded  for 
further  proceedings  leading  to  a  trial  of  the  cause  on 
its  norits. 

Order  affirnod  and  cause  reriandod 
for  further  proceedings, 

Schwartz,  P.  J,,  and  Scanlan,  J,,  concur. 


\^ 


VAN  HUFFEL  TUBE  CORPORATION. 


Appellee, 


V, 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUNTY. 


SAMUEL  M.  SHER,  d/b/a 
SAMUEL  M.  SHER  COMPANY, 

Appellant.    ,    ^  -^  ^ 

MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE 
COURT. 

On  February  16,  19^8  plaintiff  filed  its  complaint 
alleging  in  substance  that  it  is  engaged  in  the  business 
of  manufacturing  and  selling  steel  and  steel  products; 
that  on  November  hj   November  7  and  November  1^,  l?'-'?) 
it  sold  and  delivered  to  defendant  various  sections  of 
cold  rolled  shapes  (parts)  to  be  used  for  the  manufacture 
of  ironing  boards,  at  the  invoice  prices,  respectively, 
of  ^2^79.3^,  $972.9^  and  $10^+8.08,  or  an  aggregate  of 
$U^98.36|  that  defendant  paid  plaintiff  on  account  of 
said  shipments  the  following  suras;  December  3j  19^+75 
11^+58.91,  and  December  13,  19^+7,  ■i!'972.9'+,  •r   a  total 
of  $21+31.85;   and  that  there  remained  due  plaintiff  the 
sum  of  $2066.51,  v/hich  defendant  refused  to  pay.  After 
defendant  had  filed  his  answer,  plaintiff,  on  October  6, 
19^8,  filed  a  motion  and  affidavit  for  Sl^mraary  judgment, 
to  which  defendant  filed  an  answer  and  a  counter- 
affidavit.   Plaintiff's  motion  for  summary  judgment 
was  denied,  and  the  cause  proceeded  to  trial  before  the 
court  v/ithout  a  jury,  resulting  in  findings  and  judgment 
for  the  claimed  balance  of  $2066.5l,  from  which  defend- 
ant appeals. 
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It  appears  from  the  evidence  that  on  September  18 j 
19^7  defendant  mailed  an  order  to  plaintiff  which 
enumerated  each  article  of  the  steel  products  purchased 
and  the  price  thereof.   The  order  was  received  by  plain- 
tiff on  October  1^,  19^7)  ?^nd  vias  returned  to  defendant 
with  the  notation  that  one-half  v/ould  be  delivered  in 
November,  and  the  other  half  in  Dec  ember j  19^7,  and  that 
it  V7as  "O.K."  for  "credit"  for  the  first  half  of  the 
order.  Thereafter  plaintiff  shipped  one~half  of  the 
order  in  November  19*^-7  consisting  of  multiple- steel 
units  to  be  used  in  the  manufacture  of  ironing  boards. 
This  shipment  vras  sufficient  to  make  up  more  than  one- 
half  of  the  entire  order  of  parts  for  2^,000  ironing 
boards  which  defendant  contemplated  manufacturing  v/hen 
the  order  was  placed.   Plaintiff's  invoice  of  November 
!+,  19^-7  for  $2^79.3^  stated s   "Terms  -  Net  30  days  - 
$12,^0  Discount  in  ten  days,"   Subsequently  plaintiff 
made  another  shipment  on  November  7,  19^+7  for  f^972.9'+, 
the  invoice  for  which  stated  similar  terms,  and  later 
it  made  two  more  shipments,  on  November  1^  and  18,  the 
invoices  again  stating  similar  terms.  Defendant  received 
all  the  shipments  made,  chocked  them  and  found  that  they 
were  satisfactory.   He  accepted  the  invoices  containing 
the  terms,  and  never  informed  plaintiff  that  he  was 
dissatisfied  v/ith  the  terms  or  that  he  vrould  not  pay 
the  balance  of  $2066,51. 

On  account  of  the  first  invoice  of  :*2U79.3^i-  dated 
November  >+,  19'-^7,  defendant  paid  q'!;i!+58.91  on  December  3, 
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19^7?  v;hich  was  the  thirtieth  day,  and  on  December  IS, 
19^-7  he  paid  the  invoice  of  Hovember  7  in  the  sura  of 
$972.9^.  The  half  order  which  plaintiff  was  to  deliver 
in  November  was  to  be  sufficient  to  make  up  12,000  ironing 
boards  out  of  the  2^,000  contemplated,  and  defendant  made 
up  from  the  November  shipment  12,318  ironing  boards,  with 
some  steel  products  left  over.   Defendant  did  not  ©ffer 
to  rctvirn  the  surplus  parts  because  of  the  terms  to  pay 
"net  30  days,"  and  in  fact  paid  a  part  of  the  bill  within 
the  thirty-day  period, 

December  20,  19'+7  plaintiff  notified  defendant  in 
writing  that  because  of  his  failure  to  pay  the  balance  of 
$2066.51  it  would  suspend  further  delivery.   On  December 
22,  tv/o  days  later,  defendant  wrote  that  on  December  11 
he  had  made  an  arrangement  with  Milton  Greenburger 
(plaintiff's  representative)  that  plaintiff  would 
complete  the  order  on  "sight  draft"  or  "C.O.D." 
Greenburger  testified  that  he  had  made  no  such  arrange- 
ment, but  on  the  contrary  had  told  defendant's  repre- 
sentative, Henry  Moses,  on  December  11,  19^7,  that  if 
he  "would  send  us  a  check  bringing  his  account  up  to 
date,"  plaintiff  "v;ould  prepare  the  steel  and  make 
shipment  the  follov;ing  week."   Moses  admitted  that  he 
spoke  to  plaintiff  at  the  end  of  December,  after  defend- 
ant had  received  plaintiff's  letter  of  Deccm.ber  20  in- 
forming him  that  further  shipments  v/ould  be  suspended 
until  he  paid  the  balance  due,  and  that  he  was  then  told 
that  plaintiff  would  not  ship  the  merchandise  vmtil 
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defendant  had  palcl  the  balance.  The  balance  was  never 
paid,  as  a  result  of  which  suit  was  Instituted  by  plain- 
tiff on  February  l6,  19'-i-8. 

By  the  terms  of  the  agreetaent  one-half  cf  the 
order  was  to  be  shipped  in  November  and  the  other  half 
in  December,   Credit  arrangements  for  shipment  of  the 
first  half  of  the  order  were  checked  and  approved  by 
plaintiff  on  October  16,  19^7 j    some  tv;o  weeks  before 
the  first  shipment  was  made.  As  we  have  already  in- 
dicated, defendant  failed  to  pay  the  balance  due  on 
this  first  invoice,  and  thereafter  plaintiff  notified 
defendant  that  it  would  suspend  further  shipments  be- 
cause of  this  default.   It  is  argued  by  defendant  that 
the  contract  was  indivisible  and  that  this  credit  limi- 
tation changed  or  added  something  to  the  original  agree- 
ment.  However,  the  contract  showed  on  its  face  that 
it  was  divisible,   A  pencil  notation  on  the  original 
order  shov;cd  that  credit  had  been  approved  by  plaintiff 
only  for  the  first  half  of  the  order,  which  was  to  be 
shipped  in  Novem.ber.   The  principal  controversy  between 
the  parties  arises  from  alleged  conversations  had  between 
Henry  Moses,  v/ho  transacted  all  the  business  for  defend- 
ant, and  Milton  Grecnburgcr,  one  of  the  Chicago  repre- 
sentatives of  the  plaintiff.   Moses  testified  thrt  prior 
to  the  acceptance  of  the  order  by  plaintiff,  he  told 
Qreenburger  on  September  7,  19'^■7  that  he  required  all  the 
parts  in  order  to  fabricrte  the  2U-,000  complete  lonits. 
Greenburger  denied  that  any  such  conversation  took  place 
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on  that  date,  and  stated  that  he  did  not  neet  Moses  until 
December  10,  19^+7.   Moses  testified  ftirther  that  subse- 
quent to  the  conversation  alleged  to  have  been  had  in 
September,  he  typed  the  order  and  nailed  it  to  plaintiff. 
The  order  shows  that  plaintiff  received  it  on  October  l*^-, 
and  in  accepting  the  order  placed  thereon  the  notation, 
"Credit  O.K.  for  half  order,  1/2-Novenber ,  1/2-Dec ember." 
The  order  v;as  thereafter  returned  to  defendant  and  re- 
ceived by  him  with  the  foregoing  notations  thereon.  From 
these  notations  it  must  have  been  clear  to  defendant  that 
credit  v;ould  be  given  only  to  the  extent  of  the  first 
shipment,  which  was  duly  made,  and  if  defendant  did  not 
desire  to  accept  the  terms,  he  had  the  right  to  reject 
them.  Nevertheless,  it  appears  that  on  October  31>  19^+7 
defendant  vrrote  plaintiff's  representative  in  Chicago 
that  he  had  talked  to  his  consignee  "regarding  the 
routing  of  shipments  out  of  Warren,  Ohio,"  and  that  they 
had  advised  him  that  "as  soon  as  material  is  packed,  ship 
regardless  of  complete  shipment — that  is,  material  that 
is  packed  daily  at  the  mill,"  and  in  this  letter  defend- 
ant had  stated  that  "this  method  will  enable  us  to  speed 
production  and  keep  our  frctory  busy  until  the  entire 
shipPient  arrives,"  Thus,  v/hatever  prior  convcrs' tion 
may  have  been  had  betv/een  the  representatives  of  the  two 
parties,  the  direction  to  "ship  regardless  of  complete 
shipm.ents"  indicates  that  this  v/as  a  divisible  contract, 
and  refutes  Moses'  testimony  that  he  had  advised  Green- 
burger  of  the  necessity  of  having  all  the  complete  parts 
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at  one  tine. 

After  defendant  had  written  plaintiff  on  October  31, 
19^7  to  "ship  regardless"  of  whether  it  was  packed  in 
conplotc  units,  plaintiff  shipped  the  first  order  on 
Novenber  h-   at  the  invoice  price  of  '''2^79,3'+,  and  the 
order  contains  under  the  heading  "Terns"  the  words  "Ket 
30  days."  Thereafter  it  shipped  another  order  on  Kovcnbor 
7,  19^7  in  the  anount  of  ;i972.3'-i-,  and  further  orders  on 
the  respective  dates  of  Wove;ibcr  1'+  and  I8  in  the  ag- 
gregate amount  of  Sl0^8,08,  all  containing  sinilar  terns. 
Upon  receipt  of  the  nerchandisc  defendant  chocked  the 
itens,  found  then  to  be  correct,  and  accepted  then,  to- 
gether with  the  invoices.   He  never  advised  plaintiff 
that  he  was  dissatisfied  with  the  terns  of  pajTient,  nor 
did  he  offer  to  return  the  nerchandisc  because  the  in- 
voices contained  the  terns  stipulated. 

It  is  urged  as  the  principal  ground  for  reversal 
that  the  contract  between  plaintiff  and  defendant  is 
governed  by  section  hh   of  the  Uniforn  Sales  Act  (111, 
Rev.  Stat,  19^9,  ch.  121-1/2),  The  first  paragraph 
of  this  section  reads  as  f ollov;s  ;   "VJhere  the  seller 
delivers  to  the  buyer  a  quantity  of  goods  less  than  he 
contracted  to  sell,  the  buyer  nay  reject  then,  but  if 
the  buyer  accepts  or  retains  the  goods  so  delivered, 
knowing  that  the  s'i'ler  is  not  goinr;  to  perforn  the 
contract  in  full,  he  nust  pay  for  then  at  the  contract 
rate.   If,  hov/ever,  the  buyer  has  used  or  disposed  of 
the  goods  delivered  before  he  knows  that  the  seller  is 
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not  going  to  perforn  his  contract  in  full,  the  buyer  shall 
not  be  liable  for  nore  than  the  fair  value  to  hin  of  the 
goods  so  received."  Under  this  provision  of  the  statute 
defendant  as  buyer  had  the  right  to  reject  the  first 
shipments  of  parts  Icnowing,  as  he  did,  that  plaintiff, 
the  seller,  was  not  going  to  r^ake  a  second  shipnent  until 
the  first  v/as  paid  for,  but  he  did  not  do  so.   Instead, 
he  used  the  parts  that  had  been  shipped,  and  insisted 
on  the  delivery  of  the  balance,  knowing  the  credit  lim- 
itations which  plaintiff  had  placed  upon  the  order  after 
it  was  received.   Of  course,  if  defendant  had  used  or 
disposed  of  the  goods  delivered  in  the  first  shipment 
before  he  knev;  that  "the  seller  [v;as]  not  going  to 
perform  the  contract  in  full,"  he  would  not  be  liable 
for  more  than  the  face  value  of  the  goods  received  by 
him,  as  provided  in  the  statute;  but  with  the  plain 
notations  on  the  original  order  and  the  several  invoices 
that  credit  had  been  extended  only  as  to  the  first  ship- 
ment, plaintiff  could  not  have  been  unav;are  that  no 
further  parts  would  be  forthcoming  until  he  had  paid  for 
the  first  shipment. 

The  second  paragraph  of  section  ^^i-  reads  as  follows: 
"Where  the  seller  delivers  to  the  buyer  a  quantity  of  goods 
larger  than  he  contracted  to  sell,  the  buyer  may  accept  the 
goods  included  in  the  contrrct  and  reject  the  rest,  or  he 
may  reject  the  v;hole.   If  the  buyer  accepts  the  v;hole  of 
the  goods  so  delivered  he  must  pay  for  them  at  the  con- 
tract rateo"  This  provision  has  no  application  to  the 
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facts  of  this  controversy  becraise  neither  of  the  parties 
contends  that  plrintiff  delivered  to  defendant  a  quantity 
of  goods  larger  than  he  contracted  to  sell,  nor  did  de- 
fendant make  any  attempt  to  reject  the  v;hole  or  any  part 
of  the  shipment. 

Evidently  neither  of  the  parties  has  been  able  to 
find  any  Illinois  decisions  applicable  to  the  pertinent 
facts  of  this  case,  Hoi/ever,  defendant  cites  several 
cases  in  other  jurisdictions  and  a  statenentin  VJilliston 
on  Contracts  which  purport  to  sustain  his  position.   In 
Firdc_clstejjij;^_.^  ]lqrgaiisj;_ern,  1^+^  Md,  387,  12^  Atl,  872, 
defendant  gave  plaintiff  an  order  calling  for  delivery 
at  once  of  fifteen  pieces  of  style  76IV  serge  cloth  and 
fifteen  pieces  of  stj'-le  7301  cloth.  The  prices  were 
designated  and  the  invoices  were  payable  in  sixty  days. 
Plaintiff  delivered  fifteen  pieces  of  style  761"+  cloth, 
but  suspended  delivery  of  the  fifteen  pieces  of  style 
7301  cloth  pending  investigation  of  defendant's 
responsibility.  Finally,  after  correspondence  was 
exchanged  between  the  parties,  plaintiff  demanded 
.'lf'2000.00  on  account  before  it  would  ship  the  balance. 
Defendant  returned  the  goods  shipped  and  c.ncolod  the 
order.  Plaintiff  accepted  the  cancellation  of  that 
part  of  the  order  which  had  not  been  shipped,  but  in- 
sisted on  being  paid  the  contract  price  for  the  fifteen 
pieces  of  style  761^+  cloth  which  had  been  shipped.  Mani- 
festly this  decision  is  not  in  point  because  no  credit 
limitation  was  indicated  until  after  the  first  shipment 
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had  been  tiacle.   Moreover,  defendant  returned  the  goods 
shipped  and  canceled  the  order  in  accordance  with  the 
provisions  of  paragraph  1  of  section  hh   of  the  Uniform 
Sales  Act, 

In  Spring  Coal  Co.  v.  Quonahoning  Coal  C_o,y  97 
Conn,  116,  115  Atl,  635}  the  court,  giving  consideration 
to  section 4/^  of  the  Uniform  Sales  Act,  said  that  "in  the 
absence  pX.s,B£C_ip._l  provisions  of  the  contract  giving  de- 
fendant the  right  to  refuse  future  deliveries  until 
past-due  payments  had  been  made,  it  had  no  such  right 
under  the  law,  *  *  *   The  coal  was  sold  on  credit  and 
payment  was  not  made  a  condition  precedent  to  delivery." 
(Italics  ours.)   In  the  instant  proceeding,  although 
the  contract  contained  no  special  provisions  as  to  future 
deliveries,  the  notations  as  to  credit  made  on  the 
original  order  and  in  subsequent  invoices  v/ere  l-mo\m  to 
defendant,  who  evidently  acquiesced  therein  and  accepted 
the  goods. 

A  similar  distinction  of  the  facts  exists  as  to 
the  case  of  Goodyear  Tire  &   Rubber  Co.  v.  Vulcanized 
Products_Co.,  228  N.Y,  ll8,  126  K.E.  710. 

In  V/illiston  on  Contracts,  Revised  Edition,  Vol-ume 
III,  section  862,  at  pages  2^!-l6-2J+17,  the  author  quotes 
from  National  Kjiitting  Co.  v.  Bouton  &  Germain  Co.,  l^^l 
Wis.  63,  123  N.V/.  62lf,  as  follows:  "'If,  hov/ever,  it 
appears  hy   express  terms  or  by  necessary  implication 
from  the  terms  of  a  contract  that  the  intention  of  the 
parties  was  to  make  payment  of  the  consideration  depend 
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upcn  delivery  of  all  the  articles,  the  contract  will  be 
held  entire,  though  the  consideration  viay  be  measured  in 
units  and  be  actually  severable'";  and  addss   "This  is 
especially  true  v;herc  the  contract  is  for  several  articles 
which  are  to  be  used  together,"  The  facts  of  the  case  at 
bar  nay  be  cistinruished  fron  the  rule  enmiciatcd  because, 
by  the  addition  of  the  credit  notations  appearing  on  the 
original  order  and  later  invoices,  to  which  defendant  by 
his  subsequent  conduct  oust  be  held  to  have  agreed,  the 
second  delivery  depended  upon  prior  pajiucnt  for  the  first 
shipment , 

There  is  sorie  conflict  in  the  evidence  as  to 
whether  Moses,  defendant's  representative,  offered  to 
return  the  surplus  parts  v/hich  were  not  needed  to  nake 
up  the  first  12,000  ironing  boards.   Defendcant  nov/  con- 
tends that  he  is  entitled  to  recoup  any  anount  fron  the 
balance  v/hich  th^^se  parts  represented.  We  do  not  think 
that  the  record  vrould  warrant  a  finding  that  defendant 
made  a  bona  fide  offer  to  return  these  parts  until  after 
he  was  in  default  and  threatened  X'/ith  suit*   In  Chlcapjo 
Washed  Cp.al__Co,^  v._Ji'/hit_sett,  278  111,  623,  the  court,  after 
citing  Hess  Co,  v.  Dawson,  1^+9  111.  138j  said  that  it  was 
there  held  that  "a  defendant,  v/hen  sued  for  articles  sold 
and  delivered  to  hiu  by  the  plaintiff,  v/ill  not  be  entitled 
to  recoup  damages  for  a  breach  of  the  contract  unless  he, 
the  defendant,  has  performed  his  part  thereof  or  has  been- 
ready  and  willing  to  do  so  at  the  tim.e  required,"  and  also 
that  "where  the  purchaser  of  articles  fails  to  pay  for  the 
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sr.ne  as  he  agreed  to,  the  vendor  nay  abandon  the  special 
contract  and  sue  and  recover  in  an  action  of  assuripsit  for 
the  value  of  the  articles  sold  and  delivered  to  the  de- 
fendant." 

We  think  the  foregoing  conclusions  are  decisive 
of  the  natter  in  controversy,  and  therefore  other  points 
urged  by  defendant  need  not  be  discussed,  V/e  are  satis- 
fied that  upon  the  record  presented  plaintiff  hac''.  the 
right  to  suspend  shipnent  because  of  defendant's  default 
and  to  sue  and  recover  the  balance  of  ^>2066,5l  for  the 
merchandise  which  defendant  received j  checked  and  found 
to  be  satisfactory. 

Accordingly,  the  judgment  of  the  Superior  Court 
is  affirmed. 

Judgment  affirmed, 

Schvj-artz,   P.   J.,    and  Scanlan,   J.,    concur. 
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IN  THE 

APPELLATE  COURT  OP  ILLINOIS 
SECOiro  DISTRICT 
MY  TERM,  A.  D.  19^0. 


HOUSEPIOLD  FINANCE  CORPORA- 
TION, a  Corporation, 

Plaintiff -Appellee, 

vs. 

CLARA  A.  ANDERSON, 

Defendant-Appellant . 
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Agenda  No.    l6. 
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2I.A.  S02 


Appeal  from 

Circuit  Court, 
Du  Page  County. 


WOLFE,—   P.  J. 

On  July  l6,  19h9t    the  Household  Finance  Corporation 
filed  a  suit  in  the  Circuit  Court  of  Du  Page  County,  Illinois, 
alleging  that  on  October  22,  1936,  they  had  procxAred  a  judgment 
by  confession  against  Clara  A.  Anderaon  for  the  sum  of  $200,00 
and  costs  of  suit;  and  that  an  execution  had  been  served  on 
Clara  A.  Anderson  on  November  7,  1936,  and  the  same  returned 
"no  property  fovind."   It  is  further  alleged  that  the  plaintiff 
is  still  the  ovmer  of  said  judgment;  that  the  same  is  and  remains 
unpaid  in  whole  or  in  part,  and  that  there  is  now  due  the  plain- 
tiff from  the  defendant  the  s\am  of  $200.00  and  costs  with  lawful 
interest  on  said  judgment  from  October  22,  1936,  the  date  of  the 
judgment  herein.   The  plaintiff  asked  judgment  against  the 
defendant  in  the  sum  of  $3^0.00.   The  complaint  is  verified. 
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The  defendant  filed  a  motion  to  dismiss  the  complaint, 
but  the  same  was  overruled,  and  she  then  filed  an  answer.   She 
denies  that  the  plaintiff  procured  a  judgment  against  her  for 
$200,00,  or  that  there  was  an  execution  Issued  on  the  same.  She 
denies  that  judgment  was  entered  on  a  $200.00  note,  but  alleged 
It  was  on  a  different  note  of  $280,00,  This  answer  is  also 
verified.   The  case  was  submitted  to  the  Court  without  a  jury. 
The  Court  found  the  issues  in  favor  of  the  plaintiff  and  entered 
Judgment  in  Its  favor  for  the  sura  of  $350,00.  Prom  this  judg- 
ment the  defendant  has  prosecuted  an  appeal. 

The  plaintiff,  to  maintain  Its  suit,  offered  in  evidence 
the  statement  of  claim  In  the  former  proceeding,  the  exhibits, 
and  the  affidavit  attached  to  the  statement  of  the  claim,  the 
note,  tlae  cognovit  and  the  judgment  entered  in  that  proceeding. 
The  defendant  objected  to  this  offer,  bat  the  same  were  admitted 
in  evidence. 

It  is  seriously  insisted  by  the  appellant  that  the  note 
sued  upon  and  the  one  attached  to  the  complaint  are  different 
notes.   It  is  explained  by  the  appellee  that  the  note  sued  on 
is  for  $280,00,  but  there  are  credits  on  it  reducing  the  amount 
due  at  the  time  of  the  original  judgment  to  $200.00,  and  that 
was  v;hat  the  judgment  was  for,  which  v/as  the  amount  due  at  the 
time  of  the  former  proceeding.  The  cognovit  on  the  note  Is  as 
follows:   "And  the  said  Raymond  E,  Anderson  and  Clara  A,  Anderson, 
defendants  in  the  above  entitled  suit,  by  Prank  J,  Komarek,  their 
attorney,  comes  and  defends  the  wrong  and  injiiry,  v*ien  etc,  and 
waives  service  of  proceas,  and  says  that  they  cannot  deny  the 
action  of  the  said  plaintiff,  but  that  they,  the  said  defendants. 
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did  undertake  and  promise.  In  manner  and  form  as  said  plaintiff 
has  above  complained  against  them;  nor  but  that  the  said  plaintiff 
has  sustained  damages  on  occasion  of  the  non-performance  of  the 
several  promises  and  undertakings  In  said  complaint  mentioned. 

Including  the  svun  of Dollars  for  attorney '  s 

fees  for  entering  up  this  judgment,  over  and  above  

other  costs  and  charges  by about  suit  in  this 

behalf  expended  to  the  amount  of  Two  Hundred  Dollars  and  no 
Cents;  and  that  said  defendants  hereby  agree  that  judgment  may 
be  entered  against  them  in  this  behalf  for  the  sum  or  amount 
last  mentioned,  and  such  costs;  and  the  said  defendants  further 
agree  that  no  writ  of  error  or  appeal  shall  be  prosecuted  on 
the  judgment  entered  by  virtue  hereof,  nor  any  bill  in  equity 
exhibited  to  interfere,  in  any  manner,  T/ith  the  operation  of 
said  judgment,  and  that  they  hereby  release  all  errors  that  may 
intervene  in  the  entering  of  said  judgment  or  in  the  Issuing 
of  execution  thereon  and  consent  to  immediate  execution  upon 
such  judgment," 

It  will  be  observed  that  the  defendant  in  this  cognovit 
agrees  "that  no  writ  of  error  or  appeal  shall  be  prosecuted  on 
the  judgment  entered  by  virtue  hereof,  nor  any  bill  in  equity 
exhibited  to  interfere,  in  any  ir.anner,  with  the  operation  of 
said  judgment,  and  that  they  hereby  release  all  errors  that 
may  Intervene  in  the  entering  of  said  judgment  or  in  the 
issuing  of  execution  thereon."   The  trial  court  in  announcing 
his  decision  upon  the  merits  of  this  case  stated  that  any  errors 
that  had  intervened  in  the  proc\irement  of  this  Judgment  had  been 
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waived  by  the  defendant  when  she  signed  the  note  in  question. 

In  the  case  of  Hall  vs.  Hamilton,  7k-   HI*  ^+37  the 
Supreme  Court  v/as  considering  a  case  very  similar  to  the  one 
we  now  have,  and  in  discussing  the  lav7  relative  thereto,  we 
find  the  following:   "On  such  a  record  we  are  unable  to  com- 
prehend by  what  rule  of  law  this  writ  may  be  maintained. 
Where  the  defendant,  in  the  most  solemn  and  deliberate  manner, 
waives  of  record  all  errors  that  may  have  occurred  on  the  trial 
of  a  cause,  it  would  be  unheard  of  to  permit  him  to  assign  as 
error  that  which  he  had  solemnly  released  of  record.   It  would 
be  an  act  of  bad  faith  on  his  part,  that  justice  must  forbid, 
and  which  we  can  never  sanction.   If  a  party  cannot  be  bound 
by  his  deliberate  admissions  of  record  in  open  court,  we  would 
be  at  a  los;'.  to  know  how  he  could  be  estopped.   After  a  party 
has  thus  deliberately  waived  all  errors,  we  cannot  but  feel 
surprise  that  the  case  should  be  brought  to  this  court,  and  it 
must  be  for  purposes  of  vexation  or  some  other  equally  wrongful 
purpose. 

"Nor  does  the  fact  that  the  errors  were  released  by 
his  attorney  in  fact,  in  the  slightest  degree  change  the  aspect 
of  the  case.   There  is  no  pretense  that  plaintiff  in  error  did 
not  execute  the  warrant  of  attorney,  and  if  he  did,  he  solemnly 
gave  authority  to  him  to  release  the  errors  as  he  did,  and 
every  principle  of  good  faith  and  justice  requires  that  he  should 
be  bound  by  the  action  of  his  attorney  within  the  scope  of  his 
authority.   Such  has  always  been  the  doctrine,  and  we  are  not 
aware  that  it  has  ever  been  controverted;  nor  do  we  see  how 
so  elementary  a  principle  could  be.   To  hold  otherwise  would 
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overturn  the  business  of  the  country,  as  much.  If  not  the 
larger  portion,  of  the  commerce  of  the  world  is  transacted 
through  agents  of  various  kinds.   The  relear.e  of  errors  in  this 
case  was  as  effectual  as  if  made  by  plaintiff  in  error  in  person." 

The  case  of  The  First  National  Bank  of  New  Paris  vs. 
Royer,  273  111.  App.  l58*  seems  to  be  the  one  that  the  trial 
court  had  in  mind  vifcien  he  rendered  his  decision,  and  it  follov/s 
the  law  as  laid  down  in  Hall  vs.  Hamilton,  supra.   The  Appellate 
Court  reviews  many  cases  in  which  the  law  has  been  announced, 
as  stated  in  the  Supreme  Court  case.   We  think  the  trial  court 
properly  found  that  any  errors,  if  any,  in  the  procurement  of 
the  original  judgment  had  been  waived  by  the  defendant  ishen 
she  signed  the  note  in  question. 

As  before  stated,  over  the  objection  of  the  defendant, 
a  copy  of  the  former  proceedings  v/as  introduced  in  evidence. 
We  think  that  these  exhibits  were  properly  admitted  in  evidence, 
V/e  find  no  reversible  error  in  this  case.   The  judgment  of  the 
trial  court  is  affirmed. 

Affirmed, 
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BRISTOL,  J.  ~  This  natter  arrives  here  by  way  of  an  appeal  from 
the  Circuit  Court  of  Lake  Cotmty,  wherein  a  decree  wag  entered  in  favor 
of  plaintiff,  restraining  defendant  from  engaging  in  the  plumbing,  heating 
and  electrical  contracting  business  in  the  Village  of  Lake  Bluff  and  City 
of  Lake  Forest  during  any  time  prior  to  June  23,  1953. 

The  complaint  for  injunction  alleges  that  Joseph  C.  Weber  in  his  answer 
claims  that  his  contract  of  employment  with  plaintiff  when  construed  in 
light  of  plaintiff's  interpretation,  is  against  public  policy  and  the  laws 
of  the  State,  and  he  denies  that  he  has  done  anything  In  violation  of  his 
contrffxjt  or  that  the  plaintiff  was  deunaged  in  any  wise  as  a  result  of  his 
alleged  misconduct. 

There  was  an  agreed  statement  of  facts  entered  into  between  the  parties 

hereto  which  was  as  follows: 

"    1.   That  plaintiff,  WILLIAM  N.  FRTS,  INC.,  is  an  Illinois 
corporation  engaged  in  the  plumbing,  heating  and  electrical  contracting 
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business  In  Lake  County,  Illinois,  t?ith  its  principal  place  of  business 
located  in  the  City  of  Lake  Forest,  Lake  County,  Illinois,  and  it  has  l)een 
80  engaged  continuously  in  the  plurating  and  heating  husineBS  since  the  date 
of  its  incorporation  in  1935,  and  that  prior  to  the  date  of  incorporation 
the  business  was  conducted  liy   Tdlliam  Prye  individually  for  a  period  of 
approximately  forty  years,  and  that  in  1944  it  entered  into  the  electrical 
contracting  business,  which  now  comprises  one-half  of  its  business. 

2.  That  jasa  K.  Frye,  the  widow  of  William  N.  Frye,  is  the  prin- 
cipal stockholder  of  the  corporation,  ag  well  as  president  and  treasurer; 
that  she  actively  participates  in  the  conduct  of  the  business  and  has  done 
so  since  the  date  of  its  incorpor^^tion. 

3.  That  the  defendant,  J0S7;PH  &.  Vi7:;B?]H,  entered  the  employment 
of  the  plaintiff  as  general  manager  of  the  heating  and  plumbing  business 

of  the  said  firm  In  June  of  1940  in  eiccordance  with  the  terms  of  a  contract 
marked  "Plaintiff's  SIxhibit  No.  1",  which  is  attached  to  and  made  a  part  of 
this  stipulation,  and  that  the  defendant  JOSEPH  G,  w'^BER,  continued  to  act 
as  general  manager  under  said  contract  except  with  verbal  variations  in  re- 
gard to  compensation  until  on  or  about  the  1st  day  of  October,  1946.  That 
on  or  about  the  1st  day  of  October,  1946,  the  i>£irtieg  entered  into  an  agree- 
ment dated  on  said  date  which  is  marked  "Plaintiff's  Exhibit  No.  2"   and  la 
attached  to  and  made  a  part  of  this  stipulation. 

4.  Both  parties  faithfully  performed  their  respective  parts  of 
the  contract  until  on,  to-wit:  December  31st,  1947  when  JOSEPH  G.  WEBER 
resigned  his  employment  with  the  plaintiff  corporation,  but  continued  for 
two  or  three  months  thereafter  in  order  to  break  in  the  new  man  who  was 
taking  his  place. 

5.  In  May  1948  JOSEPH  G.  WEBER  incorporated  under  the  laws  of 
the  State  of  Illinois,  JOS.  G.  WEBER,  INC.,  whose  business  consists  in  in- 
stalling plumbing  and  heating  equipment  only.  It  is  not  equipped  to  handle 
servicing  of  such  equipment  and  accepts  no  service  calls.  Its  principal 

and  only  office  is  located  in  Highland  Park,  Lake  County,  Illinois.  JOSEPH  G. 
WEBER  is  its  president,  general  manager  and  main  stockholder.   Said  defendant 
corporation  engages  in  the  heating  and  plumbing  business  throughout  Lake 
County,  Illinois.  Said  defendant  does  not  advertise  locally  in  the  City  of 
I*ke  Forest  or  the  Village  of  Lake  Bluff  nor  carry  any  listing  in  the  telephone 
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directories  or  any  other  directories  of  the  said  city  and  village. 

6.  The  dei'endant,   JOSEPH  G,  WEBEH,   received  all  moneys  due  him 
up  to  and  through  the  year  1946.     According  to  the  plaintiff's  audit  for  the 
year  1947  coinpleted  some   two  or  three  months  after  Janiiary  1948,   defendant, 
JOSilFH  G.   WilBSa,   had  the  sum  of  $17,764.67  coming.      There  was  a  dispute  as 
to  the  correctness  of  this  amount.     Defendant,  JOSSPH  G.   WS3SR,   finally 

agreed  to  accept  said  sum.     Plaintiff  refused  to  pay  him  said  sum  or  any 

I 
gum  whatsoever  until  JOSSPH  G.    WK3EE  signed  a  general  release  reaffirmation 

agreement  which  is  marked  "Plaintiff's  Bzhibit  No.   3"  and  is  attached  to 

;   and  made  a  part  of  this  stipulation. 

7.  During  the  approximately  seven  and  one-half  years  of  his  em- 

'   plojnaent,  JOS£FH  G.   WSBBR,   as  manager  of  the  plumbing  and  heating  Dusiness, 
entered  into  contracts  on  behalf  of  the  plaintiff,  made  estimates,    supervised 
the  Tfork  of  the  men  employed  in  the  plumbing  and  heating  department  of  the 
plaintiff's  business,    and  otherwise  came  in  contact  vdth  the  general  public 
in  reference  to   the  heating  and  plumbing  business.     JOSEPH  G.   \kuBER'S  actions 
and  condtict  in  behalf  of  the  business,  however,   was  subject  at  all  times  to 
the  approval  of  Slsa  E.  Frye. 

8.  On  or  about  the  month  of  May  1948  the  defendant,   JOS.   G.   WEBER, 
ISC,   through  its  general  manager,  JOSSPH  G.    WEBBE,    submitted  a  bid  along 
with  twelve  or  thirteen  other  contractors,   including  the  plaintiff,  at  the 
request  of  the  architects  for  Hidge  Farm  Preventorium,  a  charitable  institu- 
tion in  Lake  Forest,    for  the  plumbing  and  heating  work  on  the  Ridge  Farm 
Preventorium  in  Lake  Forest,   Illinois.     That  he  was  subsequently  informed 
verbally  by  the  architect  that  he  could  have  the  plumbing  work.     Prior  to  his 
signing  a  written  contract  or  commencing  acttxal  work  on  the  premises,  he  was 
notified  by  WILLIAM  ».   FRYE,   INC.,   by  letter,  copy  of  which  is  attached  hereto 
and  made  a  part  of  this  stipulation  as  defendants'  Exhibit  No.   1.     Said  letter 
ordered  him  to  withdraw  from  the  job  or  that  legal  action  would  be  taken. 
That  in  accordance  with  "Plaintiff's  lixhibit  No.   4"   consisting  of  two  letters 
which  are  attached  hereto  and  made  a  part  thereof,  JOSiTH  G.   WEBBH  withdrew. 
The  job  was  then  awarded  to    the  next  low  bidder,   not  the  plaintiff,    (see  de- 
fendants* Exhibit  No.  2  attached  to  this  stipulation). 
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9.     5toat  in  June  1948  the  defendant  corporation  after  receiving  at 
its  office  a  request  to  laid,   it  did  submit  a  closed  bid,   through  its  general 
manager,  JOSSPH  G.   WSfflSR,    to  Deforest  Hulburd,    for  the  installation  of  a 
heating  system  in  his  resid^snce  at  111  i^ffett  Averme  in  Lake  Bluff,  Illinois. 
Bids  from  other  firas  were  not  requested  and  the  bid  of  the  defendant  was  ac- 
cepted and  the  heating  system  was  installed  by  the  defendant  corporation.     The 
approximate  cost  of  same  was  $1,600.00. 

10.  That  in  July  of  1948  the  defendant  corporation  after  receiving 

at  its  office  a  request  to  bid,   it  did  submit  a  closed  bid,    through  its  general 
manager,  JOSEPH  G.   ¥;S3aE,    to  the  architect,    for  heating  and  plumbing  work  on 
the  residence  of  Marvin  Pool  at  545  Crab  Tree  Lane  in  Lake  Forest.     That  the 
defendant  corporation's  bid  was  accepted  and  the  work  was  done  and  completed 
by  the  defendant.     Plaintiff  was  not  requested  to  bid  on  this  job.     Plaintiff 
had  prtor  to  this  time  done  heating  and  plumbing  work  for  Marvin  Pool. 

11.  That  in  April  of  1949  defendant,  JOSEPH  G.   V7EBEE,   at  his  office 
in  Highland  Park,  Illinois,   received  a  call  to  come  in  as  a  consultant  by  the 
general  contractor  to  make  preliminary  estimates  for  plumbing  and  heating  work 
in  remodeling  the  Bunnell's  residence  at  333  North  ilayflower  in  Lake  Forest, 
Illinois.     He  was  awarded  the  plumbing  and  heating  job  on  a  time  and  material 
bfisis  plus  tTjenty-five  (25)  percent  limited  by  an  "upset  figure".     Defendant 
co3rporation  thereafter  performed  the  dismantling  work  necessary  in  coxmection 
with  the  plumbing  and  heating  systeta  and  in  April  of  1950  bids  were  requested 
by  the  successor  architects  for  the  heating  and  plumbing  work,     plaintiff  was 
requested  and  did  submit  a  bid  on  the  plumbing  and  heating  work.      (See  de- 
fendants' Sxhibit  No.  2).     The  bid  was  awarded  to  Yieber. 

after  receiving  said  request  at  its  office 

12.  In  November  of  1949,   at  the  request  of  the  architect,/  defendant 

corporation  through  its  manager,  JOSSPH  G.  WEB3R,    submitted  a  closed  bid  for 
the  plumbing  and  heating  work  on  the  Currier  Building  on  Elm  Tree  Hoad  in  La3ce 
Forest,  Illinois,  and  its  bid  was  accepted  and  work  commenced.     The  cost  of 
this  work  was  approximately  $1,300.00. 

13.  That  on  or  about  November  15,   1949,   after  receiving  a  request 
at  its  office,   defendant  corporation  submitted  through  Its  manager,  JOS^KPH  0. 
WEBKR,   a  Bealed  bid  on  the  plumbing  and  heating  work  on  the  Ryerson  residence 
at  261  Mayflower  Avenue  in  Lake  Forest.     His  bid  in  the  amount  of  $25,557.00 
was  accepted;   work  was  started  immediately  and  at  the  present  date  is  about 
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seventy-five  (75)  percent  completed.     WILLIAM  N.   FETE,   INC.   alao  submitted 
a  bid  on  this  Job, 

14,  That  on  or  alxjut  the  Ist  day  of  March  1950,  after  receiving 

a  request  at  its  office,  defendant  cotporation  through  its  manager,  JOSSPH  G, 
WSBSR,    submitted  a  bid  at  the  request  of  the  architect  on  the  YiiUiam  Mcllvain© 
residaice  on  Westleigh  Soad  In  Lake  Forest,   Illinois,   for  the  installation 
of  a  heating  system.     Defendants'  bid  was  accepted  and  the  work  performed. 
The  bid  was  in  the  amount  of  approximately  $4,000,00. 

15,  Defendant  corporation  throu^  its  general  manager,  JOSIiiPH  0, 
^'EBEE,  h9.e  unsuccessfally  submitted  bids  on  approximately  fi  dozen  other 
heating  and  plumbing  jobs  located  in  the  City  of  Lake  Forest  or  Village 

of  Lake  Bluff  in  Lake  County,   Illinois.     Each  aad  every  one  of  the  said  bids 
was  submitted  only  after  request  at  the  defendants'  office  at  Hi^iland  Park, 

16,  There  are  approximately  ten  firms  engaged  in  heating  and 
plumbing  contracting  businesses,   idioae  ^rork  in  principally  located  in  the 
Village  of  Lake  Bluff  and  City  of  Lake  Forest,   and  in  addition,   on  large 
contracts  there  are  a  great  number  of  heating  and  pliuabing  firms  from 
Chicago  and  other  nearby  vicinities  who  submit  bids  on  the  jobs  in  Lake 
Forest  and  Lake  Bluff, 

IT  IS  FURTHER  AGHE3D  AND  311PUIATED  by  and  between  the  parties 
through  their  attorneys  that  if  Joseph  G,  Weber  were  a  Trltness  he  would 
testify  to  the  facts  set  forth  in  "Defendants'  ^jdxibit  2,   copy  of  rsfhlch 
is  attached  to  this  Stipulation," 

It  seems  obvious  from  a  reading  of  the  foregoing  that  the  defend?.nt 

has  boldly  and  affiraatively  violated  the  terms  of  this  particular  section 

of  his  contract  which  was  as  follows: 

"Second  Party  agrees  that  during  the  life  of  this  eigreement 
he  will  not  give  any  aid  or  cocifort  to  any  competitor  of  First 
Party  and  will  not  enter  into  any  business,    cither  as  principal, 
employee  or  stockholder,   competitive  with,   or  whose  interests 
are  inimical  to  First  Party's  business,  and  further  agrees  that 
when  he  leaves  First  Party's  employment  he   similarly  will  not  enter 
into  competition  with  First  Party  within  the  corporate  limits  of 
the  city  of  Lake  Forest  and  the  village  of  Lalce  Bluff  for  a  period 
of  five  (5)  years  next  foUoifing  leaving  First  Party's  employment," 
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Both  parties  performed  their  respective  otligations  in  their  contract 
of  employment  tmtil  Deceabor,  1947,  ^rhsn  Joseph  G-.  Weber  resigned  Ms  eia- 
ployiaeat.     For  the  last  year  of  hia  employment,   the  defendant  had  received 
in  boiias  aoaay  the  sam  of  $17,764.67, 

It  adght  he  obsorvied  that  the  defendant  as  general  manaeer  of  the  plain- 
tiff's business  for  a  period  of  seven  and  one-half  years,   entered  into  con- 
tracts on  behalf  of  plaintiff,  raads  eatimn-tes,   supervised  the  work,   and  was 
the  general  public  relations  chief  in  contacting  the  architects,  general 
contractors  and  the  public  gsnerally  in  relation  to  the  plvunbiag  and  heating 
business. 

The  facts  in  this  case  disclose  a  r&ak  disregard  by  the  defendant  of 
his  contractual  obligation.     lBiiJsdip.tely  after  his  termination  of  relations 
with  plaintiff,  Mr.  Vveber  proceeded  to  take  advantage  of  his  former  position, 
and  iBuch  to  the  harm  and  disadvantage  of  Mrs.   Frye,  acquired  patronage  through 
agencies  aad  persons  whose  goodwill  and  acq.t!s.intaace  he  had  made  i/hlle  la 
the  ejaployaent  of  plaintiff.      She  had  placed  her  trust  and  confidence  in  hla. 
iSiia,   ho  admittedly  ajid  notoriously  betrayed. 

Now  hs  advances  the  defense  that  such  a  restriction  is  ageinat  public 
policy.     Counsel  for  both  plaintiff  and  defendant  are  in  complete  agreeEsent 
as  to  the  law  which  governs  this  case,  namely,   that  covenants  of  this  char- 
acter oay  be  enforced  when;   first,   they  are  necessary  for  the  protection 
of  the  eiroloyer;    second,    they  are  not  injurious  to  public  interest;   third, 
they  are  reasonably  lia  ted  in  time,     we  are  of  the  opinion  that  the  Clian- 
cellor  was  correct  in  his  determination  that  the  contract  under  coasideratlon 
favorably  met  all  three  of  these  teats  end,   consequently,  was  enforceable. 

The  lantjuaga  used  in  the  caso  of  Je^rel  I^ajxvt  e-xnc.  V^irili sh  Co.  v.  Walter. 

339  111.  App.   «4o  is  applicable  to  the  present  situation,   and  is  as  follows: 

"(1)     The  gt3neral  roles  of  law  relative  to  restrictive 
covenants  in  emriloyment  contracts  are  well  established  and 
clearly  defined  in  this  State,  aad  it  is   the  lav.   that  a  re- 
strictive covenant  In  an  emtiloyment  contract  must  be  reasonable 
as  to  tiiae,   must  be  reasonable  as  to  area  and  imist  be  reasoBfcly 
necessary  to  protect  the  employer's  business.     The  tloB  limita- 
tion in  the  instant  case  is  a  period  of  two  years  after  the 
termination  of  employment.     The  areais  twenty-five  adltis  surrounding 
any  store  of  the  employer  at  the  time  the  employment  is  toniinated. 
Bie  employer's  business  at  the  time  appellant's  emt)loyroent  ter- 
minated,  was  retailing  paint,   wallpaper  and  other  like  commodities 
in  the  cities  of  Blgin,  Jollet,  Aurora  and  Ottawa.     The  decree 
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of  which  he  cos^lalns  restricts  hirr,  .from  enga^Lng  in  the  paint 
and  wallpaper  "business  in  these  four  cities  and  in  an  area  of 
twenty-five  ndlep.  p,rjrro\mding  each  of  them. 

'*™he  record  shows  that  appellant's  entire  business  or." 
perience  was  gained  in  the  employment  of  appellee;   that  as  manager 
of  the  store  at  Elgin,   he  contffcted  and  secured  customers  and  ttiat 
the  good  will  which  appellee's  husiness  there  enjoyed,  ras  due 
to  the  efi'orts  of  appellant.     Had  appellant  gone  into   soEe  other 
husiness  or  left  the  territory  served  by  appellee,   this  good  will 
which  appellee's  btislness  enjoyed,  v70tLl.d  have  continued,  but 
when  he  became  an  employee  of  a  competing  business  it  is  reasonable 
to  concl-ode  that  some  of  these  custoioers  and  some  of  their  busi- 
ness would  be  lost  to  appellee." 

In  the  case  of  Old  Roee  Ma.tilllajg  Co.  v.   Feuer.   203  111.  App.  210,   tlie  coirrt 
used  this  language  which  seems  appropriate: 

"178  have  hers  a  trusted  scrployse  given  peculiar  oppor- 
tonlties  to  acquire  a  position  of  iaiportance  to  his  principal 
and  of  advaatftge  to  himself,  who»  "s  e  condition  of  being  so 
placed,  agrees  to  refr-ain  from  doin-^:  that  i^hich  wjuld  harm  his 
principal,  and  subsequently  violates  that  a^eement.     Courts 
will  go  to  extreme  lengths  to  prevent  agents  or  those  occu}''ying 
fiduciary  capscitiss  from  taking  advamtage  of  their  position  to 
benefit  themselves  at  the  expense  or  disfidvantage  of  their 
prinoip'il.     Here,   as  aian£<.g©r  of  complainant' e  business,    the 
defendant  was  in  a  bo si ti on  to  make  the  patronage  largely  a 
.•c^.tter  of  personal  following  ^ioh  ho  probably  could  take  with 
him  to  einother  place  in  the  neighborhood.     Realizing  this»  it 
was  entirely  fair  t.hat  he  should  contract  not  to  use  this  posi- 
tion to  harm  or  disadvantage  of  the  complainant,  his  principal," 

In  light  of  the  foregoing,  w©  are  of  the  opinion  that  the  lower  court 
was  correct  in  tisS%  terminjition  that  the  plaintiff  was  entitled,  to  the  relief 
granted  in  the  decree  entered  herein,  and  tiiat  it  slxould  be  affirmed. 
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GENEVIEVE  MARENO, 


Appellee, 


V, 


CHICAGO  TRANSIT  AUTHORITY,  a 
Municipal  Corporation, 

Appellant* 


APPEAL  FROM 


SUPERIOR  COIRT 


COOK  COUNTY. 


A.  443 


MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Genevieve  Mareno  filed  a  conplaint  in  the  Superior 
Court  of  Cook  County  to  recover  danages  for  personal  in- 
juries allegedly  sustained  when  she  was  thro^im  from  the 
front  platform  of  a.  vrestbound  streetcar  at  Roosevelt  Road 
and  Cicero  Avenue,  Chicago,  on  July  3,    19^7,   The  action 
was  against  the  trustees  of  the  corporation  doing  business 
under  the  nane  of  Chicago  Surface  Lines.   During  the  trial 
the  Chicago  Transit  Authority,  a  nunicipal  corporation,  was 
substituted  as  defendant.  A  trial  resulted  in_  a  verc'lct 
foi*  plaintiff,  assessing  her  danages  at  $7»500»  upon  which 
Judgnent  xiras  entered.   A  notion  for  judgnent  notwithstanding 
the  verdict  and  in  the  alterna-tive  for  a  new  trial  was  filed 
by  defendant.   After  requiring  a  renitiitur  of  $1,500, 
which  was  accepted  by  plaintiff,  the  court  denied  the 
notions  and  entered  judgnent  for  $6,000,   Defendant  appeals. 

The  first  point  advanced  by  defendant  is  that  the 
verdict  is  against  the  nanifest  weight  of. the  evidence.   On 
Thursday,  July  3,  19^7,  at  about  9:30  a,n.  plaintiff  boarded 
a  westbound  streetcar  at  RooseveUb Road  and  Francisco  Avenue, 
Chicago,  on  her  x^ray  to  work.   She  intended  to  get  off  at 
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Cicero  Avenue  and  transfer  to  another  car.   Roosevelt  Road, 
runs  in  an  easterly  and  westerly  direction  and  Cicero 
Avenue  runs  in  a  northerly  and  southerly  direction.  At  the 
tine  of  the  trial  plaintiff  was  28  years  of  age.   She 
testified  that  she  sat  in  the  center  of  the  car  on  the  south 
or  left  side;  that  when  the  car  was  about  three  stops  hefore 
Cicero  Avenue  she  walked  to  the  front  platforn,  preparing 
to  alight  at  Cicero  Avenue j  that  a  lady  in  front  of  her  got 
off  the  streetcar  two  stops  east  of  Cicero  Avenue;  that 
after  this  lady  got  off,  plaintiff  stepped  up  to  the  door; 
that  she  held  on  to  the  bar  on  the  left  side  of  the  door 
i-jlth   her  left  hand;  that  about  50  or  60  feet  before  the 
regular  stop  at  Cicero  Avenue  the  notornan  "threw  open  the 
door"  and  applied  the  brakes;  that  the  car  shook,  sxirayed 
and  lurched  and.  threw  her  off  of  the  platforn;  that  her  back 
hit  the  step  and  she  landed  on  the  pavenent  in  a  sitting 
position  with  her  left  knee  under  her;  that  a  nan  who  had 
been  standing  on  the  platforn  got  off  and  attenpted  to  help 
her  but  could  not  do  it  by  hlnself,  so  the  conductor 
"grabbed  a  hold  of  her"  by  the  other  am  and  between  the 
two  of  then  they  half  carried  her  and  she  half  walked  to  a 
physician  on  Cicero  Avenue  a  little  south  of  Roosevelt  Road. 
On  cross-exanination,  plaintiff  testified  that  no  other 
lady  got  off  at  Cicero  Avenue;  that  the  lac>  got  off  two 
stops  before  Cicero  Avenue;  that  the  car  did  not  nake  a 
regular  stop  at  Cicero  Avenue;  that  it  started  to  stop  about 
50  or  60  feet  east  of  Cicero  Avenue;  that  the  notornan 


opened  the  c.oor  r.bout  that  tine;   that  v/hen  he  appliecT  the 
brakes  she  was  throxm  off;  that  she  v/oulcT  not  know  just 
exactly  how  nany  feet  east  of  Cicero  Avenue  that  she  was 
"thrown  from  the  car"  but  the  car  stopped  about  20  or  30 
feet  east  of  the  building  line  of  Cicero  Avenue j  that  she  was 
holding  on  to  the  left  bar  with  her  left  handj  that  the  car 
started  to  lurch  and  she  was  throxi^n  to  the  north  onto  the 
pavement  fron  the  platforn  and  fftll  in  a  sitting  position; 
that  she  had  both  feet  on  the  platforn  when  she  was  throvm 
off  J  that  she  never  touched  the  step;  and  that  she  \irould  not 
say  v/hether  she  was  innediately  opposite  the  step  after  the 
car  stopped,  when  she  was  on  the  pavement, 

Carl  Alilgren,  an  employe e  of  the  American  Railv^'ay 
Express  Company,  testified  that  he  Ijoarded  the  car  at  about 
9:00  a.m.  at  Michigaii  Avenue  and  Roosevelt  Road;  that  he  took 
a  seat  close  to  the  center  of  the  car;  that  in  preparing  to 
alight  G.t  Cicero  Avenue,  he  left  the  seat  and  proceeded  to 
the  front  platform  when  the  car  was  about  in  the  middle 
of  the  block  before  Cicero  Avenue;  that  there  v:as  a  lady 
ahead  of  hin  on  the  front  platforn;  that  the  car  erne  to  a 
stop  at  Cicero  Avenue;  that  there  vrc.s   nothing  unusual  about 
the  stop;  that  there  v;as  no  jerky  notion  "or  anything  like 
that,  about  the  car  especially";  that  irhen   the  car  stopped 
the  notorman  opened  the  door  and  the  lady  who  was  in  front 
of  him  started  to  alight  fron  the  car;  that  as  she  stepped 
off  the  platform  on  to  the  step  she  slipped  and  lighted  on 
the  street;  that  the  streetcar  was  stancUng  still  vrhen  she 
was  alighting;  that  she  v;as  in  a  sitting  position  in  the 
street  when  she  fell;  that  the  witness  got  off  the  streetcar 
and  started  to  help  her  up;  that  she  told  him  to  let  her  sit 
a  while;  that  the  conductor  and  witness  helped  her  to  her 


feet;  th.-t  the  concTuctor  took  her  by  the  o.rn  and  proceeded 
toi:ard  the  doctor's  officej  thj^.t  she  wr.Llced;  p.nd  that  at  that 
tine  witness  left  to  get  a  car  northbound  on  Cicero  Avenue, 
Irvrin  Waidanz,  the  conductor,  testified  that  v;hen 
the  streetcar  reached  Cicero  Avenue  it  caiie  to  a  stop;  that 
it  ^^fas  a  regular  stop;  that  there  was  no  jerking  notion  in 
the  stop;  that  he  looked  out  to  see  if  any  pa.ssengers  xvere 
getting  on;  that  nobody  was  getting  on;  that  he  gave  the 
notornan  the  bell;  that  the  car  did  not  start;  that  he  looked 
out  and  saw  the  notornan  and  another  nan  helping  a  wonan  up 
at  the  front  platforn;  that  witness  went  up  there;  that  the 
notornan  said  the  lady  wanted  to  go  to  a  doctor;  that  witness 
walked  with  the  lady  to  a  i-.octor's  office;  that  witness  helped 
her  with  his  left  am  under  her  right  am;  that  the  super- 
visor was  right  in  back  of  the  witness  xirhen  he  took  the  lady 
to  the  doctor;  and  that  witness  left  the  lady  with  the  supe3>- 
visor  and  the  doctor  and  v/ent  back  to  his  car,   liTlllian 
Fahey  testified  thrt  he  was  a  supervisor  for  defendant, 
stationed  at  Cicero  Avenue  and  Roosevelt  Road;  that  his  duty 
v/as  to  check  cars  to  see  if  they  arrive  at  a  certain  tinej 
that  on  July  3,  19^7,  at  about  9:30  or  a  quarter  to  ten  in 
the  norning,  he  saw  a  lady  have  an  accident;  that  he  v;as  at 
the  northeast  corner  at  the  sidewalk;  that  he  saw  a  west- 
bound Roosevelt  Road  streetcar  cone  up  and  nake  a  regular 
stop;  that  there  was  no  Jerking  notion  or  any  quick  stop; 
that  it  was  nothing  unusual;  that  he  saw  a  wonan  step  fron 
the  platforn  down  to  the  step  and  on  to  the  street  and  fall 
in  a  sitting  position;  that  a  nan  pf.ssenger  vrent  to  help  her 
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up  and  the  notornan  got  off;  that  bet-'-reen  the  t^-ro  of  tlien, 
they  helped  her  up  "before  the  v/itness  got  there;  that  the 
conductor  and  lady  walked  to  a  doctor's  office;  that  witness 
follov;ed  then  to  the  doctor's  office;  that  the  car  did  not 
stop  50  or  60  feet  east  of  Cicero  Avenue  before  it  cane  to 
the  corner;  that  xirhen  the  car  was  approaching,  the  front  door 
fron  the  platforn  to  the  street  was  closed  and  was  not  opened 
until  the  car  stopped, 

Edwa.rd  Moravec,  the  notornan,  testified  that  he  had 
to  use  the  braices  to  stop  the  car  in  the  regular  na.nner;  thr.t 
the  door  was  closed  a.t  the  tine  he  nade  this  stop;  that  when 
he  nade  the  stop  he  opened  the  door,  one  lady  alighted  and 
ra.n  for  a  northbound  Cicero  Avenue  car;  that  the  second  lady 
alighted,  stepped  fron  the  step  and  fell  in  a  sitting  position 
with  her  right  foot  under  her;  that  the  car  was  standing 
still  as  she  was  stepping  off;  that  she  stepped  fron  the 
platforn  to  the  step  and  fron  the  step  to  the  street  and  then 
fell  in  a  sitting  position;  that  a  passenger  and  the  v-dtness 
alighted  and  helped  the  lady  to  her  feet;  that  she  said  she 
was  hurt  and  v/anted  to  go  to  a  doctor;  that  the  conductor 
took  the  lady  by  the  right  arn  and  v;allted  her  to  the  doctor's 
office  and  the  supervisor  followed  then;  tlan.t  witness  did  not 
open  the  door  50,  70  or  75  feet  or  thereabouts  east  of  Cicero 
Avenue;  th-^t  the  door  was  not  open;  and  that  this  lady  v/as 
not  throxm  out  fron  the  platforn  onto  the  street  by  reason 
of  a  jerking  of  the  car  when  the  witness  nade  it  stop.   On 
cross-exanination,  witness  said  that  v/hen  they  arrived  at 
Clceix)  Avenue,  there  were  three  people  on  the  front  pLatforn 
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walting  to  g-et  off  J  that  the  lady  who  got  off  first  rnn  for 
a  northbounu  Cicero  Avenue  car;  that  the  second  lady  alighted 
"and  went  doX'Tn";   that  witness  was  watching  the  lady  xvho 
alighted  fron  the  car;  that  she  stepped  fron  the  platforn 
to  the  step  and  then  fron  the  step  to  the  street;  that  she 
reached  the  street  with  both  feet;  that  she  did  not  frJ.1 
before  she  got  to  the  street;  that  he  would  not  icnow  If  she 
took  a  step  away  fron  the  car  before  she  fell;  that  she  did 
not  slip  on  the  step  between  the  platforn  and  the  street  that 
\/itness  knev/  of  and  her  leg  did  not  go  out  fron  under  her  as 
she  x^^as  going  down  fron  the  platforn  to  the  street;  that  the 
lady  fell  after  both  feet  were  on  the  pavenent;  that  her  back 
was  about  a  foot  fron  the  step  of  the  streetcar;  and  that 
she  was  in  a  sitting  i^osition  with  her  right  leg  folded 
under  her.   There  v/as  further  testinony  as  to  the  facts 
relative  to  the  question  of  damages. 

Plaintiff  bases  her  case  on  the  theory  that  when  the 
streetcar  xvas  50  or  60  feet  fron  the  stopping  place  at  Cicero 
Avenue,  the  notornan  opened  the  door  and  applied  the  brakes, 
that  while  she  was  holding  the  bar  with  her  left  hand  the 
car  shook,  swayed  and  lurched,  causing  her  to  be  thrown  off 
the  platforn  and  on  to  the  pavenent  in  a  sitting  r^osition. 
She  did  not  know  exactly  how  nany  feet  east  of  Cicero  Avenue 
she  v/as  throxm  fron  the  car,  but  the  car  stopped  about  20 
or  30  feet  east  of  the  building  line  of  Cicero  Avenue,  Plr.in- 
tiff  was  not  corroborated  by  any  occurrence  v/itness  and  tiiere 
are  no  probcabllities  sho^Ti  by  the  record  vihich  support  her 
version  rather  than  the  version  of  the  other  witnesses.   She 
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testlflecl  th-.t  she  renainecl  in  a  sitting  position  until  a 
nan  who  was  on  the  front  platform  got  off  and  attenpted  to 
help  her  up.   This  nan,  C;irl  Ahlgren,  contradicted  plaintiff 
as  to  the  manner  in  which  the  accident  happened.   The  no tor- 
nan  also  flatly  contradicted  her  as  to  the  manner  in  v.'-hlch 
the  m.ishap  occurred.   He  is  corroborated  by  Ahlgren,  the 
passenger,  on  the  material  facts,   '.'rilllan  ?ahey,  the  super- 
visor, was  at  the  side-vj-all':  af  the  northeast  corner  of  the 
intersection,  checlclng  the  cars  as  they  arrived,  and  xras  in 
a  Tjositlon  to  see,  and  according  to  his  testimony  did  see 
the  nlshap.   He  also  flatly  contradicted  plaintiff  o.s   to  the 
manner  of  the  occurrence  and  corroborated  the  witness  Ahlgren. 
The  conductor  was  not  in  a  position  to  see  the  occurrence, 
■  but  was  in  a  position  to  feel  and  know  whether  there  x/as  cny 
jex'lclng  of  the  car.   He  testified  that  it  was  a  regular  stop 
and  that  there  v/as  no  jerking  motion  in  the  stop. 

Plaintiff  points  out  and  vje   agree  that  there  is  a 
narked  conflict  in  the  tcstlrionj'-  introduced  by  the  respective 
parties.   She  states  that  defendant  introduced  the  testimony 
of  only  one  "so-co.lled  disinterested  witness"  and  that  "three 
of  the  defendant's  occurrence  witnesses  were  old  tine  employees 
of  the  cor.pany  vj-ho  can  easily  be  said  to  have  had  as  great 
an  interest  in  the  outcome  of  the  litigation  as  the  plaintiff 
herself,"   Plaintiff  al.^o  points  out  that  Mr.  Ahlgren  testi- 
fied that  he  boarded  the  streetcar  at  Roosevelt  Road  and 
Michigan  Avenue  at  9:00  a.m.,  idiereas  the  concxictor  testified 
that  the  car  was  coming  from  downto-'.-.m,  and  that  when  it  cone 
from  downtovm  it  did  not  pass  Roosevelt  Road  and  Michigan 
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Avenue.   Plaintiff  also  stp.tes  that  the  notornan  aLiiitted 
that  he  had  changed  his  story  between  the  tine  of  his 
deposition  talcen  in  January,  19^9 j  when  he  stated  that  he 
had  made  three  runs  prior  to  the  accident  oxid.   that  they 
were  coning  fron  dovmtox-m  when  the  accident  happened,  to 
the  version  he  gave  on  the  witness  stand,  that  he  had  nade 
only  two  runs  prior  to  the  accident  and  v/as  coning  fron  the 
Field  Museun.   Plaintiff  asserts  that  a  further  conflict  in 
the  testinony  developed  v;hen  the  notornan  so.id  that  there 
were  two  women  standing  on  the  front  platform  at  Cicero 
Avenue  and  that  it  was  the  second  wonan  waiting  to  alight 
who  was  injured,  vjhereas  Fahey,  the  supervisor,  testified 
that  plaintiff  was  the  only  wonan  who  got  off  the  front 
platforr.i,  and  Alagren  also  said  that  plaintiff  was  the  only 
woncan  who  got  off  the  car.   Plaintiff  fui^ther  calls  attention 
to  the  fact  that  Ahlgren  testified  that  the  vronan  fell  in  a 
sitting  position  facing  southwest,  about  2-^  feet  ax^ray  fron 
the  car,  and  that  the  notornan  said  she  fell  in  a  sitting 
position  with  her  bach  up  against  the  car  facing  to  "the 
northwest.   Plaintiff  asserts  further  that  talcing  all  of 
these  discrepancies  into  consideration  it  becones  obvious 
that  these  witnesses  only  served  to  inpeach  each  other  as  to 
material  eventsj  that  these  discrepancies  were  so  great  as 
to  create  a  true  question  of  fact  for  determination  by  the 
jury;  that  it  was  for  the  Jury  to  decide,  by  considering  all 
of  the  evidence,  the  appa,rent  contradictions  that  existed  and 
weigh  these  contradictions  against  the  facts  developed  by 
plaintiff's  testimony  and  then  arrive  at  a  verdict;  and  that 
the  fact  that  plaintiff ' s. testinony  was  uncorroborated  is 
not  significant  of  itself. 
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Ifnlle  it  is  possible  that  a  notornan  night  open 

the  door  when  the  car  is  50  or  60   feet  fron  the  stopping 

place  and  apply  the  braices  so  as  to  cause  the  car  to  shaJce, 

sway  and  lurch  to  such  an  extent  a.s  to  throw  a  passenger 

off  the  car,  it  cannot  reasonably  be  said  that  such  is  a 

probability,   A  possibility  is  an  uncertain  thing  which 

night  happen  while  a  proba.bility  is  a  likelihood,   (Blade's 

Law  Dictionary.)   In  Peasley  v,  C-la. s s ,    6l  111,  9^,  decided 

when  the  Suprene  Court  pa.ssed  upon  the  vreight  of  the  evidence, 

the  court  said  (95)5  • 

"We  a.re  obliged  to  say  that  this  verdict  is 
plainly  against  the  weight  of  the  evidence.   There  a.re 
vei-y  few  cases  in  which  a  jury  should  find  a  verdict  for 
the  plaintiff  upon  his  unsupported  testinony  alone,  when 
t?hat  testinony  is  positively  contradicted  by  the  defendant.-' 
It  belongs  to  the  plaintiff  to  na.lce  out  a  case.   The  burden 
of  proof  is  upon  hin,  and  where  the  issue  rests  upon  the 
sworn  afflrnation  of  one  party  .and  the  sworn  denial  of 
the  other,  both  having  the  sa,ne  neans  of  infornation  and 
both  uninpeached,  and  testifying  to  a  state  of  facts 
equally  probable,  a  conscientious  jury  can  onlj^  say  that 
the  pla.intiff  has  failed  to  establish  his  clain,   Without 
saying  that  this  court  would  set  aside  a  verc'JLct  for  the 
plaintiff,  rendered  in  such  cases,  on  the  ground  alone 
that  it  wa.s  not  sustained  by  the  evidence,  we  nust  set 
aside  one  resting  only  upon  the  evidence  of  the  plaintiff 
when  that  is  contradicted  not  only  'oy   the  defendant  but  . 
also  by  another  witness,  and  there  are  no  elenents  of 
probability  to  turn  the  scale.   Such  is  the  present  case," 

In  Dick  V.  Swcnson,  137  111.  App,  68,  the  court  said  (7^): 

"TiiJhen  the  verdict  rests  solc^-y  on  the  uncorroborated_ 
testimony  of  the  plaintiff,  contradicted  by  tha.t  of  the 
defendant,  whose  testimony  is  corroborated  by  other  witnesses, 
it  cannot  be  sustained." 

See  Huchette  v.  V/illiamson  County  Coal  Co. ,  188  111.  App, 

321;  Williamson  v.  Hirsh,  Stein  -1-  Co.,  1^7  HI.  App,  500; 

Standidge  v,  Lynde,  120  111.  Ap',  ^18;  hcFadden  v.  Chicago, 

Roclc  Island  &  Pacific  Fly.  Co.,  1^9  111.  App.  298;  Donahue  v. 

Frank  E.  Scott  Transfer  Co.,  '1^-1  111,  App.  17^-;    Manzello  v, 

Chicago  City  Ry.  Co.,  207  111.  App.  15,  (abst.) 
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While  the  motorman  might  have  had  an  interest  in 
avoiding  personal  blame  for  the  accident,  the  conductor 
and  the  supervisor  x-/ere  not  and  could  not  be  charged  v;ith 
any  blame.   The  employees  were  corroborated  on  the  con- 
trolling facts  by  a  total  stranger  to  the  parties,   Pla.in~ 
tiff  admits  that  this  man  was  present  and  assisted  her. 
There  was  some  conflict  in  the  testimony  of  defendant's 
witnesses.   All  of  the  v/itncsses  called  by  defendant  testi~ 
fied  that  the  streetcar  was  standing  still  when  plaintiff 
fell.   This  is  the  controlling  fa.ct  of  the  case.   These 
witnesses  are  criticised  by  plaintiff  because  they  differed 
on  some  of  the  other  details.  In   Starhie  on  Evidence, 
Tenth  Edition,  it  is  said: 

"It  is  here  to  be  observed,  that  partial  variances 
in  the  testimony  of  different  witnesses,  on  minute  and 
collatera-l  points,  although  they  frequently  afford  the 
adverse  advocate  a  topic  for  corious  observation,  are  of 
little  importance  unless  they  be  of  too  prominent  and  strik- 
ing a,  nature  to  be  ascribed  to  mere  inadvertence,  inattention, 
or  d.efect  of  memory.   It  has  been  well  remarked  by  a  groat 
observer,  that  the  'usual  character  of  human  testimony  is 
substantial  truth  under  circumstantial  variety, '    It  so 
rarely  happens  that  witnesses  of  the  same  transaction 
perfectly  and  entirely  agree  in  all  points  connected  with 
It,  that  an  entire  and  complete  coincidence  in  every  par- 
ticular, so  far  from  strengthening  theii--  credit,  not  in- 
frequently engenders  the  suspicion  of  practice  and  concert." 

In  Holland  v.  Chicago  Transit  Authority,  337  HI.  App,  100, 

(abst.)   v/e  quoted  the  following  from  Chica,g:o  City  Railway 

Co,  V.  Head,  206  111,  17^4-,  181: 

"Section  6l  of  the  Practice  Act  provides  that 
exceptions  taken  to  the  decision  of  the  court  overruling  a. 
motion  for  a  new  trial  shall  be  aL lowed,  and  the  party 
excepting  may  assign  for  error  any  decision  so  excepted  to. 
The  duty  of  consic.ering  and  deciding  upon  any  error  so 
assigned  is  entrusted  to  the  Appellate  Court.   Those  courts 


are  a  part  of  the  judicial  system  of  the  State  equally 
vith  the  jury  and  the  trial  judge,  and  must  discharge 
their  duty,  not  according  to  the  judgment  of  others,  but 
according  to  their  ovm  judgTuent,   The  lav;  commits  to 
the  sound  judgment  of  the  Appellate  Court  the  question 
whether  the  trial  court  erred  in  overruling  a  motion  for 
8.   nevj-  trial  on  the  ground  that  the  verdict  is  against 
the  weight  of  the  evidence.   At  the  common  lav;  the  trial 
of  an  issue  of  fact  was  by  judge  and  jury,  the  judge 
stating  to  the  jury  the  issues  and  what  evidence  had 
been  given  in  support  of  them,  and  summing  up  the  v;hole 
case.   Section  51  of  the  Practice  Act  provides  that  the 
court  shall  only  instruct  as  to  the  lav;  of  the  case;  but 
trial  by  jury  does  net  imply  a  trial  without  a  judge 
ha.ving  a  supervisory  power  over  the  verdict,  or  without 
a  court  of  review  guided  and  controlled  by  its  own 
conscience  q,nd  judgment  in  passing  upon  questions 
committed  to  it  by  the  lav;.   If  a  verdict  and  judgment 
o.re  clearly  against  the  weight  of  the  evidence,  a  new 
trial  should  be  av;r;.rded  dj   the  Appellate  Court  and  the 
issues  submitted  to  another  jury," 

From  a  reading  of  the  transcript  of  the  evidence  v;e  are 

convinced  that  the  verdict  is  against  the  manifest  v;elght 

of  the  evidence. 

There  is  merit  in  defendant's  objection  to  plain- 
tiff's given  instruction  ITo,  4,   On  a  retrial  of  the  case 
the  instruction  should  be  modified  to  meet  these  objections, 
On  a  retrial  the  complaint  should  also  be  amended  to  meet 
the  f^orther  objections  to  plaintiff's  given  instr'actions 
Nos,  k  and.   20,   Defendant  also  Insists  that  the  damages 
av;arded  are  excessive.   It  is  unnecessary  to  consider  thr.t 
point  at  this  time. 

For  the  reasons  stated,  the  judgment  of  the 

Superior  Court  of  Cook  County  is  reversed  and  the  cause  is 

remanded  for  further  proceedings  not  inconsistent  with  the 

views  expressed, 

JUDGMENT  xHEVERSED  AIID  CAUSE 
REI^AITDED  ¥ITH   DIRECTIONS, 

KILEY  AI^ID  LE^;/E,    J.    CONCUR, 


V, 


^:}^b 


n'' 
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i^LR.  PRESIDIITG  JUSTICE  BURKE  DELIVExRED  THE  OPINION  0?  THE  COURT. 

On  November  21,  19^5,    Nat  D.  Goldberg  filed  an 
amended  two  count  complaint  at  law  in  the  Superior  Court 
of  Cook  County  against  Leon  Ha.mburger,  May  Hamburger,  his 
wife,  and  The  Hamburger  Compa.ny,  a  corporation,  to  recover 
damages  for  a  breach  of  contract.   May  Hamburger  died  on 
December  30,  19^7,  and  Leon  Hamburger,  as  executor  of  her 
estate,  was  substituted.  On   April  18,  1949>  by  leave  of 
court,  Count  III  of  the  amended  complaint  was  filed.   On 
September  29,  19'^9,  on  motion  of  plaintiff  the  action  was 
dismissed  as  to  Leon  Hamburger  as  executor  of  the  estate 
of  May  Hamburger,   In  the  ansv/cr  defendants  denied  sub- 
stantially all  of  the  allegations  of  the  amended  complaint. 
At  the  close  of  plaintiff's  case  the  court  directed  a 
verdict  for  the  defendants  and  denied  the  motion  for  a  new 
trial.   Judgment  xiras  entered  on   the  verdict,  to  reverse 
which  ijlaintiff  appeals. 

Count  I  alleges: 

"1.   That  The  Hamburger  Company  is  a  corporation 


duly  organized  and  existing  under  and  by  virtue  of  the 
lav/s  of  the  State  of  Illinois,  engag-ed  in  the  conduct 
of  its  business  in  the  City  of  Chicago,  in  said  County 
and  State;  that  Leon  Hamburger  was,  during  the  happening 
of  all  the  events  hereinafter  set  forth,  the  president 
of  said  corporation  and  he  and  May  Hamburger  were  the 
owners  of  all  the  shares  of  the  capits.l  thereof," 

"2,   That  on  or  about  November  28,  19^4,  said 
Leon  Hamburger  and  May  Kfjnburger  agreed  to  sell  to 
plaintiff  and  plaintiff  agreed  to  buy,  all  of  said  stores 
of  said  capital  of  The  Hamburger  Company  at  a  price 
equal  to  the  value  of  the  stock  of  unfinished  goods  of 
said  corporation  fixed  at  legal  costs  or  0  P  A  ceiling 
prices,  whichever  was  the  higherj  plus  the  value  of 
finished  goods  valued  at  cost;  from  all  of  x^rhich  the 
account  of  said  Leon  Hamburger  with  said  corporation 
and  moneys  ox-red.   by  said  corporation  were  to  be  deducted." 

"3.   That  relying  on  said  agreement  plaintiff, 
who  was  then  and  there  the  ovmer  of  certain  shares  of 
the  capital  of  Sunset,  Inc.,  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of 
Illinois,  sold  said  shares  at  less  than  their  actual 
value,  in  order  to  acquire  the  money  necessary  to  pay 
for  said  shares  in  The  Hamburger  Compqny,^ 

"^,   That  on  or  about  December  15»  19^^?  plain- 
tiff offered  to  pay  for  said  shares  of  the  capital  of 
The  Hamburger  Company  to  said  Leon  Hamburger  and  May 
Hamburger  at  the  price  agreed  upon  as  aforesaid;  that_ 
said  Leon  Hamburger  then  and  there  represented  to  plain- 
tiff that  in  order  not  to  interfere  with  the  December, 
19^^  production  and  sales  by  mailing  an  audit  at  that 
time,  an  audit  vrould  be  made  to  determine  precise  price 
at  the  close  of  the  year  19^^,  at  which  time  plaintiff 
could  pay  said  price  for  said  sha,res  of   capital;  that 
said  Leon  Hamburger  further,  then  and  there,  represented 
to  plaintiff  that  he  could  consider  the  deal  closed  and 
requested  plaintiff  to  enter  upon  the  conduct  of  the 
business  of  said  The  Hamburger  Company  and  take  part 
therein,  and  render  services  in  tha.t  behalf  in  the  same 
manner  as  if  the  purchase  price  load  been  paid  and  plaintiff 
V7ere  the  o\mer   of  said  shares  of  the  said  business," 

"5,   That  plaintiff  complied  v;ith  acid,   request 
and  on  December  18,  19^4,  did  enter  upon  the  conduct  of 
said  business  and  did  render  such  services  daily  thence 
until  February  2^1-,    19^5;  that  on  February  2^,  19^5j  said 
Leon  Hamburger  and  May  Hamburger  notified  plaintiff  that 
they' would  not  sell  said  shares  or  any  of  them  to  plain- 
tiff, and  have  at  all  times  since  refused  to  sell  or 
transfer  said  shares,  notv/ithstanding  that  plaintiff  lias 
alwa.ys  been  ready  and  v/illing  and  offered  to  purchase  the 
same. " 
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"6,      That  by  recison  of   the   aforesaid  The  E"m burger 
Compo.ny  received,    accepted  and  retained  benefits  by  reason 
of   the   services   so   perfoi'med  by  plaintiff  as   follox^rs: 
(a)      Sale   to  McKesson  &  Robbins   27,000   cases   of    cordials 
at  a' prof it   of   $5»00  per  case,    a  total  benefit   of 
0135;OOO   to    said  defendant,      (b)      Installation  of  a 
production   system  xvhich  increased  the  production  from  an 
average   of  125   cases   of    fifths  per  6.ay   to   175  cases   of 
pints   and  half-pints;      that   this   incre^.sed  the  profits 
for  said,  defendant   during   the   period   that   plaintiff  ren- 
dered services  as  aforesaid  in  the   sura  of   Ol2,375>    the 
benefit   of  which  was   received  by   said  defendant,      (c) 
By  means   of  plaintiff's    services,    pla.intlff  obtained  for 
said  defendant   certaAn   labels   for  wMch,    prior  thereto, 
said  defendant  paid  tjif.SO   to    '^6,^0  per  1000,    for  §2,50 
to    $3*00  per  1000,    and  thereby  sa.id  defendaait  received 
and  reta.ined  benefits  of   $665.60.      (d)      During   said 
period  of   time   tha.t  plaintiff  performed  services   as   a.foi'e— 
said,    he   solicited  business,    contacted  and  acquired 
customers   ri.nd  built  up  an  additional  profitable  business 
for  sp-io.  defendant,   who   received  the   benefit   thereof; 
that   the   reasonable   compensation  therefor  to   which 
plaintiff   is   entitled  is    $10,000.      (e)      By  means   of 
plaintiff's    services,    plaintiff  obtained  for  said  de- 
fendant 20,000   gallons   of  fruit   spirits   at  a  cost_of'58 
cents  per  gallon  less   than    sa,id  defendant  was  paying, 
whereby  defendant  was  benefited  in   the    sum  of   $11,600, 
(f)      Tha.t  in  pursuit   of   the  aforesaid  premises  plaintiff 
expended  for  lega.l   and  accountant's' fees  and_  other 
miscellaneous  ma.tters   the   sum  of  $2,850,      VJhereforc, 
plaintiff  prays   judgment   for   the    sum  of   $175jO00," 

Count   II,    after  realleging   the  allegations   of 

Count   I,    avers: 

"2.      That  at   the    special  instaaice  and  request 
of   the  defendants,    Leon  Hamburger  and  May   Hamburger, 
plaintiff   did  and  bestowed  certain  work  ajid  services  in 
and  about   the  business   of  the   defendant.    The  Hajuburger 
Company,    during   the  period  beginning  December  18,    19^'^» 
and  ending  February,    19^-5 >    for  which  said  Leon  Hamburger 
and  May  Hamburger  agreed  to   pay  plaintiff,    xirhcn  requested, 
vjrhat   the   said  services  were   reasonably  worth," 

"3,      Tha.t   such  services   consisted  of  a.   sale   to 
McKesson  &  Robbins   of   27,000   cases   of   cordials;    insta.lla- 
tion  of   a.  production   system;    purchase   of  labels  and  fruit 
syrups;    solicitation  a.nd  acquisition  of  nex-/  customers 
a,nd  business;    that   in  the  performaaice  of   such  services 
and  in  connection   therewith  plaintiff   e:q)ended  $2500." 


"^,      That    snicl   services  were   reasonably  vrorth 
$50)000*    that  plaintiff  requested  said  defendants   to   pay 
said  sum  therefor;    tha.t   the   Scime  has  not  been  paid  nor 
any  part   thereof,      VJherefore,    plaintiff  demands   judgment 
against   said  defendants  for  the    sum  of   $50,000," 

Count   III  realleges   paragraphs   1,    2,    3   fi.nd  ^■  of 

Count   I  and. avers t 

"2,   That  the  defendant  Leon  Hamburger,  at  the 
time  of  the  inception  of  the  negotiations  aforesaid,  in 
consideration  of  plaintiff's  undertaking  to  render  the 
services  aforesaid,  and  in  particular  plaintiff's  under- 
taking to  sell  McKesson  and  R.o"bbins  the  cordials  manufac- 
tured by  The  Hamburger  Company,  promised  and  agreed 
that  in  the  event  the  proposed  sale  of  shares  of  capital 
stock  of  The  Hamburger  Company  to  the  plaintiff  was  not 
consummated,  that  so.id  defendant  Leon  Hamburger  would 
pay  or  cause  to  be  paid  to  plaintiff  the  profits  derived 
by  The  Hamburger  Company  on  all  its  sales  and  contracts 
to  sell  cordials  to  said  McKesson  and  Robbins," 

*3»   Plaintiff  realleges  paragraph  5  of  Count  I 
as  if  fully  set  forth  herein." 

"^,   That  o-s  a  result  of  plaintiff's  services 
rendered  as  aforesaid  The  Hamburger  Company  sold  and 
contra.cted  to  sell  its  cordials  to  McKesson  and  Robbins 
and  derived  from  such  sales  and  contract  to  sell  the 
sum  of  to-xirit:  $135 1 000 j  ^-nd  by  reason  of  the  failure 
and  refusal  of  said  Leon  Hrjnburger  and  May  Hamburger  to 
consummate  the  sale  of  said  shares'  of  capital  stock  of 
The  Hamburger  Company  to  plaintiff,  defendant  Leon 
Hamburger  became  and  is  obligated  to  pay  plaintiff  the 
said  svan.   of  to-wit:  0135,000,  but  he  has  refused  so  to  do. 
IJiierefore  plaintiff'  prays  judgment  against  Leon  Hamburger 
for  the  sum  of  0135,000." 

Plaintiff  contends  that  the  judgment  is  erroneous 
because  "there  was  at  least  one  cause  of  action  against 
the  defendants  proven  by  the  evidence  on  behalf  of  plain- 
tiff,"  Plaintiff,  hov^ever,  does  not  point  out  which  of 
the  three  purported  causes  of  action  has  been  proven  or 
against  v/hich  defend.ant.   Defendants  assert  th^.t  if  Count 
I  states  any  cause  of  action  it  is  one  against  the  corpora 
ation  for  the  value  of  the  services  alleged  to  have  been 
performed  for  its  benefit,  .'i-nd  that  Count  II  is  against 
Leon  Hamburger  and  May  Hamburger  and  alleges,  in  substa.nce, 
that  at  their  special  Instance  and  request  plaintiff 
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performed  certain  worlc  and  services  in  and  about  the 
business  of  the  corpor.:ition  for  vmich  the  Hanburgers  agreed 
to  pay  him,  when  requested,  i-rhat  the  services  were  reason- 
ably worth.   Plaintiff,  in  his  reply  brief,  maintains  that 
Counts  I  and  II  are  founded  on  the  doctrine  of  "unjust 
enrichment,"   We  agree  irith  defendants  that  Counts  I  and 
II  are  founded  upon  quo.ntum  meruit  and  that  plaintiff  intro- 
duced no  evidence  whatsoever  as  to  what  the  alleged  services 
or  Biiy   of  them  v.^ere  reasonably  worth.   A  plaAntiff  may  not 
recover  upon  quantum  meruit  without  some  proof  of  the  value 
of  the  alleged  services  for  which  such  recoveiy  is  sought, 
McNally  v.  Regan,  185  HI.  App,  ^2^,  (abst.);  Schillinger 
Bros,  v,  Thompson-Stqrrett  Co.,  171  111.  App,  319?  Johnson 
V,  Peterson,  166  111,  App,  -404.   Plaintiff  rejoins  that  it 
was  not  necessary  for  him  to  prove  the  reasonable  value  of 
the  services,  but  that  he  did  prove  the  profit  "by  wliich 
the  defendants  enriched  themselves  and  gained  by  taking 
advantage  of  the  plaintiff,"   We  are  of  the  opinion  that 
the  doctrine  of  "unjust  enrichm.ent"  was  neither  pleaded 


nor  loroved. 


In  Count  III  plaintiff  alleged  an  agreement  pur- 
porting to  bind  Leon  Hamburger  personally.  The  only  con- 
clusion that  reasonably  may  be  dravm  from  the  evidence  is 
that  Leon  Hamburger,  as  president  of  the  corporation, 
promised  the  plaintiff  th^.t  if  the  deal  to  purchase  stock 
fell  thi-'ough,  the  corporation  would  pay  to  plaintiff  any 
profits  realized  by  it  on  the  McKesson  &  Robbins  business. 
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and  tho.t   he  (Leon  Hamburger)  personally  guaranteed  that  tiie 
corporation  t/ould  nri-ke  such  payment.   Such  evidence  does, 
not  tend  to  establish  any  direct  or  individual  promise  of 
Leon  Hamburger  as  alleged  in  .Count.  III. 

There  is  no   evidence  of  ojiy   express  authority  on 
the  part  of  Leon  Hamburger  to  malce  nri      agreement  on  behalf 
of  the  corporation  to  pay  ajiy  profits  accruing  to  it  on 
business  procured  from  McKesson  &  Robbins  by  plaintiff.   As 
president,  Leon  Hamburger  would  be  presumed  to  have  authority 
to  execute  such  ordinary  contracts  as  are  required  in  every 
day  business  of  the  corporation.   It  is  well  settled  that  a 
president  of  a  corporation  has  no  implied  authority  to  make 
a  contract  on  its  behalf  which  is  unusual  or  extraordinary, 
A  contract  that  the  corporation  would  pay  to  the  plaintiff 
any  profit  accruing  to  it  on  business  procured  from  I-IcKesson  & 
Robbins  'oy   plaintiff  as  an  incident  to  a  proposed  stock  sale 
by  the  president's  wife,  is  unusur^J.  and  extraordinary, 
and  falls  within  the  rule  discussed  in  Sacks  v,  Helene  Curtis. 
Industries,  3-^  HI.  App,  76,    (Leave  to  appeal  denied).  In 
decicf-Lng  whether  the  court  should  have  d.irected  a  verdict, 
we  are  aware  of  the  well  recognized  rule  that  we  have  no 
right  to  pass  upon  the  credibility  of  the  witnesses,  to  con- 
sider any  purported  impeachments,  the  weight  thereof,  or  the 
weight  of  the  testimony,  since  the  motion  admits  the  evidence 
in  fo.vor  of  plaintiff  to  be  true,  together  with  all  legitimate 
Inferences.   We  are  satisfied  that  the  trial  court  x^as  right 
in  directing  a  verdict.   Therefore,  the  judgment  of  the 
Superior  Court  of  Cook  County  is  affirmed, 

JUDC-HSI\IT  AFFIRI'IED, 
KILEY  AIJD  LE7.;E,  JJ.  CONCUR. 
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MR.  P?J:SIDING-  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Fred  Tabbert  and  Matilda  Tabbert,  his  wife,  of 
Melrose  Pr.rk,  Illinois,  were  the  owners  in  joint  tenancy 
of  a  parcel  of  real  estate  located  in  th<?-t  villa.gc.   Each 
of  them  had  previously  been  married.   On  November  20,  1944, 
Fred  Tabbert  died,  leaving  as  his  survivors  Matilda  Tabbert, 
his  widow,  and  Emil  Tabbert  and  Ferdinand  Tabbert,  his  sons 
by  a  previous  marriage.   On  the  death  of  Fred  Tabbert  the 
real  estate  became  the  sole  property  of  Matilda  Tabbert, 
his  widow,  the  surviving  tenant.   On  February  2,  1946,  the 
widow  conveyed  the  real  estate  to  Ferdinand  Tabbert  and 
Marie  Tabbert,  his  wife,  in  consideration  of  the  agreement 
of  Ferdinand  Tabbert  "to  talce  care  of  and  support"  Matilda 
Tabbert  for  the  remainder  of  her  life.   Subsequently, 
Ferdinand  and  Marie  Tabbert  rcconveyed  the  realty  to  Matilda 
Tabbert.   On  February  2,  1948,  Matilda  Tabbert  departed 
this  life,  leaving  a  last  will  and  testament  xmich  was 
admitted  to  probate  on  May  14,  1948.   On  January  28,  1944, 
Fred  E,  Tabbert  made  a  v/ill  wherein  he  devised  all  of  his 
property  to  his  wife,  Matilda  Tabbert  "as  long  as  she  shall 
live,  with  full  power  and  a.uthority  to  sell  and  convey  any 
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and  all  of  the  property  she  may  need  for  her  proper  support," 
In  the  v;ill (disclosed  'after  the  death  of  his  wife)  he 
bequeathed  $300  to  his  son  Ferdinand,  $5   to  his  daughter 
Olga  Ta.bbcrt  Wolf,  and  the  rest,  residue  and  remainder  to 
his  sons  Ferdinand  Tabbert  and  Emll  Ta.bbert,  share  and 
share  alike.   He  nominated  Ferdinand  Tabbert  to  be  the 
executor  of  the  will,   ■  The  will  was  acfjiiitted  to  probate  on 
October  31>  19^9«   The  record  is  silent  as  to  whether  Olga 
Wolf  survived  her  father* 

On  November  10,  19^9,  Emll  Tabbert  and  Ferdinand 
Tabbert  filed  an  amended  complaint  "In  The  Nature  of  Inter— 
pleader"  in  the  Superior  Court  of  Cook  County  against 
Robert  W,  Guorine,  Executor  of  the  Estate  of  Matilda  Tabbert, 
and  Florence  Haeske,  praying  that  defendants  be  required  to 
account  for  all  of  the  property  which  came  into  defendants' 
possession,  including  cash,  stocks,  bonds,  insurance,  real 
estate  and  the  income  thercfromj  that  defendants  be  required 
to  relea.se  to  plaintiffs  all  of  their  right,  title  and 
interest  in  and  to  the  property,  that  defendants  be  required 
to  deliver  to  plaintiffs  all  of  the  property  which  belonged 
to  Fred  Tabbert  and  Matilda  Tabbert  and  the  income  therefrom; 
and  that  they  have  such  other  and  further  relief  in  the 
premises  as  shall  appear  to  be  just  and  equitable.   Plain- 
tiffs represented  that  at  the  time  their  father,  Fred  Tabbert, 
made  his  will,  (January  28,  194-^)  Matilda  Tabbert,  his  wife, 
"orally  agreed  to  the  execution  and  terms  thereof";  that 
the  will  was  not  discovered  "until  very  recently";  that  Fred 
E,  Tabbert  died  possessed  of  the  realty  in  Melrose  Park  and 
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personal  property  of  the  value  of  $5>000j  that  on  his  death 
his  widov;  took  possession  of  the  realty  and  personal  property; 
that  she  retained  ppssesslon  of  the  personal  property  until 
on  or  about  April  3»  19^7;  that  on  February  2,  I'^kS,    she 
conveyed  the  realty  to  Ferdinand  Tabbert  in  considero.tion 
that  he  XTOuld  taJie  care  of  and  support  her  for  the  remainder 
of  her  life  J  that  the  deed  was  duly  recorded;  that  Ferdinand 
cared  for  and  supported  Matilda,  his  stepmother,  from 
February  2,  19^6  to  on  or  about  April  3»  19^7,*  and  that  ho 
has  at  0.11  times  been  ready  and  grilling  to  perform  his  agree- 
ment "up  to  the  day  of  her  death, "   Plaintiff  further 
represented  that  on  or  about  November  15,  1-9^6,   Florence 
Haeske,  a  neighbor  of  Matilda,  "xirhilc  acting  in  a  fiduciary 
capacity,  used  her  influence  upon  the  said  Matilda  Tabbert 
by  making  false  representations  to  the  said  Matilda  to  the 
effect  that  Ferdinand  Tabbert  was  cheating  and  defrauding  her 
out  of  her  property  and  would  not  support  her  as  he  agreed 
to  do";  that  at  the  time  the  statements  were  made  Florence 
Haeske  icnew  they  were  false  and  untrue;  that  Florence  Haeske 
used  her  influence  upon  Matilda  by  making  fraudulent  mis- 
represent.^ t  ions  to  her  regarding  Ferdinand  Tabbert  for  the 
purpose  of  cheating  and  defraudJ.ng  the  plaintiffs  out  of 
their  rights  in  and  "to  the  aforesaid  property";  that  on 
March  13,  194-7,  she  caused  Matilda  Tabbert  to  execute  her 
last  will  and  testament  whereby  Matilda,  "with  the  exception 
of  s?500  legacies,"  devised  and  bequeathed  the  remainder  of 
her  pi'operty  to  Florence  Haeske;  thr.t  at  the  time  the  will 
was  executed  Matilda  was  mentally  incompetent;  that  she  did 


not  realize  the  "full  effects  of  her  acts";  that  Florence 
Haeslcc  knexi;  at  the  time  that  Matilda  uas  incompetent j  tho,t 
the  "act"  of  Florence  Haeske,  "through  her  Influence  and. 
misrepresentations  for  the  purpose  of  clef rauc'dng  plaintiffs 
out  of  their  parlis,"  was  responsible  for  the  execution  of 
the  will  by  Matilda;  that  on  March  29,  19^7,  Florence  Haeske 
filed  a  petition  in  the  Probate  Goux't  to  have  Matilda  Tabbert 
declared  incompetent  and  "designating"  that  she  be  appointed 
conservator  therein;  that  on  or  about  that  date  Matilda  was 
examined;  that  on  April  3»  19^7*  she  was  found  to  be  incom- 
petent and  "committed  to  the  State  Hospital  at  Dunning"; 
that  Florence  Haeske  was  appointed  conservator  and  took 
charge  of  the  property  of  Matilda  Tabbert;  that  Matilda  died 
on  February  2,  19^8;  that  Florence  Haeske  filed  an  instrument 
purporting  to  be  the  last  will  of  Matild.a  Tabbert  in  the 
Pr9bate  Court;  that  the  will  was  ad.mitted  to  probate  on  May 
1^,  19^;  that  Robert  \U    G-uerine  was  appointed  executor; 
that  at  the  time  Matilda  was  d.eclared  incompetent  she  had  on 
dLcposit  in  the  Melrose  Park  National  3anlc,  $3*028.87;  that 
during  the  period  from  February  15,  19^7;  until  the  d.eath 
of  Matildwa,  she  was  physicially  and.  mentally  incompetent  to 
care  for  and  manage  her  own  affairs;  th-.t  Florence  Haeske 
appropriated^  to  her  own  use  all  of  the  property  of  Matild.a 
"which  lawfully  belonged  to  plaintiffs";  that  while  Florence 
Haeske  was  acting  in  a  confidential  and.  fidi.uciary  capacity 
tovj-ardi  Matild.a,  she  used,  and  exercised  "many  und.ue  arts  and 
fraudulent  practices,  cand  resorted  to  falsehoods  and.  mis- 
representations to  obtain  possession  ancL  control  ever  the 
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property"  belonging  to  Matilda  and  plaintiffs;  that  all  of 
the  property  came  into  the  possession  of  Florence  Hacske 
"without  consideration"  during  the  time  a  fiduciary  relation- 
ship existed  between  her  and  Matildaj  that  Matilda  has  no 
legal  right  or  title  to  the  property,  but  was  holding  the 
property  as  constructive  trustee  for  plaintiffs;  that  since 
Robert  ¥,  Guerine  was  appointed  executor  he  has  had  in  his 
possession  and  control  all  the  properties,  personal  and  real; 
that  he  now  threatens  to  file  his  final  account  and  to 
surrender  all  the  properties  remaining  in  the  estate  to 
Florence  Haesice  as  residua.ry  legatee j  and  that  defendants  be 
enjoined  from  prosecuting  "the  suit  now  pending  in  the  Probate 
Court"  until  "this  suit  or  any  other  suit  filed  by  plaintiffs 
be  fully  terminated," 

Defendants  filed  a  motion  to  strike  the  rjnended 
complaint  and  to  dismiss  the  cause  of  action  under  Section 
k8   of  the  Civil  Practice  Act,  supporting  their  motion  by 
affidavits  and  documents.   Plaintiffs  filed  an  answer  to  the 
motion.   The  chancellor  sustained  defendants'  motion  and 
dismissed  the  amended  complaint  for  wqnt  of  equity.   Plain- 
tiffs appeal,  ' 

Tlie  affidavits  a-nd  documents  considered  by  the^ 
court  show  that  on  December  l6,    19^9 >  Ferdinand  Tabbert, 
one  of  the  plaintiffs,  filed  a  complaint  in  chancery  in  the 
Circuit  Court  of  Cook  County  against  the  defendants,  praying 
that  the  court  decree  that  they  deliver  to  plaintiff  "the 
monies  and  property  or  the  reasonable  value  thereof"  belonging 
to  plaintiff,  and  that  they  have  such  other  and  further 
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relief  as  to  the  court  might  seem  proper.   The  allegations 
in  the  complaint  then  filed,  and  the  relief  sought  are 
substantially  the  same  as  the  allegations  and  the  prayer  in 
the  instant  suit.   In  the  Circuit  Court  suit  defendant  filed 
a  motion  to  strike  and  dismiss.   On  April  8,  19^9;  the 
chancellor  in  the  Circuit  Court,  upon  stipulation  of  the 
pp.rties  by  their  respective  attorneys,  the  court  being  fully 
advised  in  the  premises,  ordered  that  the  cause  be  dismissed 
for  want  of  equity.   On  June  3,    19^9,  Ferdinand  Tabbert  filed 
a  petition  in  the  Circuit  Court  case  in  v/hich  he  represented 
that  at  the  time  the  stipulation  to  dismiss  was  filed  "he 
was  not  fully  informed  as  to  his  rights";  that  thereby  he 
was  deprived  of  his  right,  title  and  interest  in  o.nd  to  the 
real  estate  and  the  $3,028.8f;  that  the  real  estate  has  a 
value  of  $15,000;  and  that  Florence  Haeslce  "paid  no  consider- 
ation for  the  interest  she  claims  to  have"  in  the  real  estate 
or  in  the  §3,028.87,   He  aslced  that  the  stipulation  be 
declared  null  and  void  and  that  the  order  dismissing  the 
cause  be  vacated;  that  defendants  be  required  to  answer  the 
complaint;  and  that  he  have  such  relief  as  to  the  court  might 
seem  Just.   Defendants,  answering,  set  out  that  at  the  time 
the  stipulation  was  filed  Ferdinand  Tabbert  was  represented 
by  an  attorney;  that  negotiations  for  a  settlement  extended 
over  a  period  of  weeks;  that  $350  was  paid  to  plaintiff  in 
settlement;  that  he  executed  a  release;  that  the  real  estate 
was  ovmed  in  joint  tenancy  by  Fred  and  Matilda  Tabbert;  that 
upon  Fred's  death  it  became  the  sole  property  of  Matilda 
Tabbert;  that  she  executed  a  quit  claim  deed  conveying  the 


real  estate  to  plaintiff  and  his  v/ife;  that  subsequently  a 
suit  was  filed  by  MatilvLa  Tabbert  in  the  Circuit  Court, 
x\rhereln  she  prayed  that  the  conveyance  to  Ferdinand  and 
Marie  Tabbert  be  set  aside;  that  a  settlement  vras  arrjived  atj 
that  Ferdinand  and  Marie  Tabbert  quitclaimed  all  of  their 
interest  and  title  to  Matilda  Tabbert  in  consideration  of 
the  payment  by  Matilda  Tabbert  of  0200;  that  Matilda  Tabbert 
died  on  February  2,  19^8,  leaving  a  last  v;ill  and  testament 
v/hlch  was  admitted  to  probate  on  May  1^1-,  19^8;  that  no  com- 
plaint to  set  aside  oi"  contest  the  v/ill  by  any  of  the  heirs, 
legatees  or  devisees  was  filed  v/ithin  the  time  prescribed  by 
law;  th^t  prior  to  the  payment  of  the  $350  by  the  executor 
of  the  estate  of  Matilda  Tabbert,  deceased,  to  plaintiff 
therein,  a  petition  was  filed  by  the  executor  in  the  Probate 
Court  praying  for  leave  to  pay  Ferdinand  Tabbert  $350;  that 
on  April  8,  19^9}  "ti^e  Probate  Court  entered  an  order  giving 
the  executor  leave  to  settle  the  Circuit  Court  case  for  $350; 
that  the  $350  xi^as  paid  to  Ferdinand  Tabbert  in  full  settle- 
ment; and  that  on  May  26,  19^9,  Ferdinand  Tabbert  filed  a 
petition  in  the  Probate  Court  of  Cook  County  in  the  matter 
of  the  estate  of  Matilda  Tabbert,  deceased,  seeking  "the 
same  relief"  as  he  asked  in  -the  Circuit  Court  case. 

Attached  to  the  answer  was  a  copy  of  the  complete 
release  dated  April  7,  19^9,  signed  oy   Ferdinand  Tabbert, 
Also  attached  to  the  answer  x/as  a  copy  of  a  petition  to  the 
Probate  Court  and  a  copy  of  an  order  allowing  Robert  G-uerlnc, 
executor  of  the  estate  of  Matilda  Tabbert,  to  pay  an  attorney 
$405  for  his  fees  and  costs  in  the  Circuit  Co^^-^t  case,  and 


allowing  hlin  to  pay  Ferdinand  Tabbert  !;J350  in  settlement 
of  the  litigation  of  the  Circuit  Court  case.   Also  attached 
to  the  answer  is  a  copy  of  a  petition  by  Ferdinand  Tabbert 
"to  vacate  the  order  acmitting  the  ^^^ill  of  Matilda  Tabbert 
to  probate  and  for  other  relief"   filed  in  the  Probate  Court 
in  the  matter  of  the  estate  of  Matilda  Tabbert,  deceased, 
on  May  20,  19^9*   Tlie  petition  contains  substantially  the 
same  allegations  as  the  complaint  in  the  instant  case.   There- 
in Ferdinand  Tabbert  prayed  that  the  Probate  Court  vacate 
the  order  admitting  "the  instrument  purporting  to  be  the  last 
will  and  testament  of  Matilda  T.abbert  to  probate";  that 
Florence  Haeslce  and  Robert  G-uerine  file  a  complete  report 
of  all  the  personal  property  thf.t  came  into  their  possessionj 
that  in  the  event  the  Probate  Court  was  of  the  opinion  that 
the  order  admitting  the  will  of  Matilda  Tabbert  to  probate 
should  not  be  vacated,  that  the  "fifth  paragraph  of  said  will 
be  denied  for  the  reason  thrt  any  property  or  interest  therein 
taken  by  the  said  Florence  Haeske  thereunder  is  void,  without 
consideration,  and  was  obtained  through  fraud,  duress,  mis- 
representation and  undue  influence  used  upon  the  said  Matilda 
Tabbert  by  the  said  Florence  Haeske  for  her  ovm   gain,"  Also 
attached  to  the  answer  was  a  copy  of  a  petition  by  Emil 
Tabbert  that  he  be  granted  leave  to  join  Ferdinand  Tabbert 
in  the  petition  then  pendingj  also  a  copy  of  an  order  entered 
by  the  Probate  Court  on  May  2?,  19^9»  reciting  that  on  motion 
of  Ferdinand  Tabbert  and  Enil  Tabbert  for  leave  to  file  a 
petition  to  vacate  the  order  admitting  the  will  of  Matilda 
Tabbert  to  probate  and  for  other  relief,  that  the  motion  to 
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file  the  petition  be  cenied.   Also  attached  to  the  answer 
was  a  copy  of  an  inventory  filed  hy   the  executor  in  the 
matter  of  the  estate  of  Matilda  Tabbert,  deceased.   The 
Inventory,  approved  hy   the  probate,  judge  on  June  11,  19^8, 
sho^^rs  cash  of  §2,6S7.'-t'3  on  deposit,  the  real  estate  herein- 
before mentioned  a.nd  a  few  articles  of  household  furniture. 

Attached  to  the  a-ns^ircr  is  a  copy  of  a  petition  to 
discover  assets  filed  oy   Ferdinand  Tabbert,  as  executor  of 
the  estate  of  Fred  Tabbert,  deceased.   Therein  he  stated 
that  Robert  C-uerine  .and  Florence  Haeslce  "have  in  their 
possession  and  control  moneys,  chattels  and  other  property 
belonging  to  the  estate  of  Fred  Tabbert,  deceased,"  i/hich 
they  refuse  to  deliver  to  petitioner,  and  asked  that  Robert 
Guerine  and  Florence  Haeske  be  summoned  to  appear  and  submit 
to  examination  under  oath  pertaining  to  the  properties,  and 
to  show  cause  why  an  order  should  not  be  entered  requiring 
each  of  them  to  deliver  up  to  the  petitioner  any  and  all 
properties  that  they  noxr  have  in  their  possession  and  control 
belonging  to  the  estate  of  Fred  Tabbert,  deceased.   A 
citation  to  discover  assets  and  comm.anding  Robert  Guerine 
and  Florence  Haeslce  to  a.ppear  for  examination  and  to  show 
cause  was  issued  in  the  matter  of  the  estate  of  Fred  Tabbert^ 
deceased,  on  November  28,  19^9,   Tliereafter,  the  respondents, 
Robert  G-uerlne  and  Flox'ence  Haeslce,  filed  a  motion  to  quash, 
the  citation  and  to  dismiss  the  petition  to  discover  assets. 
The  motions  set  up  the  various  proceedings  theretofore  had. 
On  January  11,  1950,  the  court  ordered  that  the  citation  be. 
quashed  and  that  the  petition  for  the  citation  be  dismissed. 
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Fla.lntiffs  clisclaim  any  intention  of  attacking  the 
will  of  Matilda  Tabbert,  deceased.   They  have  no  interest 
in  her  estate.   They  are  not  her  heirs  and  they  are  not 
mentioned  in  her  will.   However,  in  all  of  the  actions 
plaintiffs  or  one  of  them  allege  that  the  will  of  Matilda 
Tabbert  was  induced  to  be  made  because  of  fraud  and  undue 
influence  exerted  by  Florence  Haeslce,   It  is  obvious,  (and 
plaintiffs  now  acfjait)  that  they  have  no  right  to  attack 
the  will  of  Matilda  Tabbert,   The  complaint  in  the  instant 
case  does  not  contain  sufficient  fo.ctual  allegations  to 
show  that  frQUd  was  practiced  on  plaintiffs.   From  a  reading_ 
of  the  record  it  appears  that  Ferdinand  Tabbert  and  his  wife, 
Marie  Tabbert,  reconveyed  to  Matilda  Tabbert  of  their  own 
free  will.   They  were  represented  by  counsel.   The  order 
entered  in  the  Circuit  Court  finally  disposed  of  the  case 
on  the  merits.   Although  a  motion  was  made  to  vacate  that 
order,  there  is  nothing  in  the  record  before  us  to  show 
what  action  if  any  was  taken  on  the  motion.   It  is  essential 
that  the  facts  and  circumstances  which  constitute  fraud  and 
deceit  be  set  out  clearly  and  concisely  and  with  sufficient 
particularity  to  apprise  the  opposite  party  of  what  he  is 
called  upon  to  answer.   Bouxsein  v.  First  National  Bank  of 
G-ranville ,  292  111.  500,   In  order  to  constitute  fraud  In 
law,  a  representation  must  be  an  affirmance  of  fact  and  . 
not  a  mere  promise  or  expression  of  opinion  or  intention, 
¥e  find  that  the  dismissal  of  the  complaint  for  want  of 
equity  in  the  Circuit  Court  case  is  res  judicata  as  against 
Ferdinand  Tabbert  as  to  all  matters  set  out  and  relief 


claiLied  in  the  case  at  bar.   Ife  also  fine',  that  the  release 
signed  by  him  is  a  complete  bar  to  his  action.   Plaintiffs 
maintain  that  where  a  release  is  signed  for  a  grossly'-  in- 
adequate consideration  it  amounts  in  itself  to  a  fraud  on 
the  part  of  defendants  and  forms  a  basis  for  equitable 
relief.   In  our  opinion  Ferdinand  Tabbert  did  not  set  up  any 
case  for  equitp.ble  relief  in  the  Circuit  Court.   Pa^q-nent  to 
him  of  $350  vjas  not  Inadequate  consideration  for  his  agree- 
ment to  dismiss  the  complaint. 

It  v:ill  be  observed  that  plaintiffs  sought  to  have 
the  Probate  Court  vacate  the  order  admitting  the  \/lll  of 
Matilda  Tabbert  to  probate  and  for  other  relief.   The  Probate 
Court  ruled  against  plaintiffs,   Tlaey  did  not  appeal,  IJhere 
the  Probate  Court  has  jurisdiction  of  the  subject  matter  and 
of  the  parties, the  same  presumption  in  favor  of  the  rulings 
of  that  court  must  be  indulged  as  of  the  Circuit  Court  under 
like  circumsta,nces,   Slclc'imore  v,  Johnson,  33^  111.  App.  3^7 
36^,   Vfe  a.re  satisfied  that  the  order  of  the  Probate  Court 
denying  plaintiffs'  petition  is  res  judicata  as  to  the 
issues  in  the  instant  case, , 

On  the  death  of  Pred  Tabbert  the  real  estate  became 
the  property  of  Matilda  Tabbert,   She  conveyed  it  to 
Ferdinand  Tabbert  and  his  wife,  who  reconveyed  it  to  her,  . 
¥e  have  held  that  in  these  transactions  there  was  no  fraud. 
As  to  the  personal  property,  v/e  call  attention  to  the  fact 
that  Ferdinand  Tabbert  filed  his  petition  for  a  citation  to 
discover  assets  in  the  estate  of  Fred  Tabbert  and  that  a 
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cit-^.tion  issued  coriiianding  that  defendants  appear  and  be 
examined  under  oath.   The  purpose  of  this  cito.tioh.  T^ras  to 
discover  as8ets  of  the  estate  of  Fred  Taobert  and  to  have 
such  assets  delivered  to  the  executor  of  that  estate. for 
distribution  in  accordance  with  the  will  of  decedent.   The 
court  dismissed  the  petition,   Ferdinand  Tabbert  did  not 
appeal  from  this  order.   The  order  quashing  the  citation 
and  dismissing  the  petition  was  res  Judicata.    The  ar.iended 
complaint  filed  "oy   plaintiffs  in  the  instcjit  case  is  devoid 
of  allegations  entitling  then  to  any  relief,   Tlie  dDCunents 
attached  to  the  motion  to  dismiss  the  complaint  support  the 
action  of  the  chancellor  in  so  doing.   Therefore,  the 
decree  of  the  Superior  Court  of  Cool:  County  is  affirmed. 

DECREE  AFFIRI'IED. 

KILEY  AITD  LE\IE,    Jo".  CONCUR, 


V  ^v,/^ 


ADELE  ULUiER,  et  al,, 


Plaintiffs, 


V. 


ROOSEVELT  BUILDING-  CORPORATION 
and  PETER  J.  VLAHOS, 

Defendants, 

NICHOLAS  K.  DRANIAS  and  NICK 

PAUiSR, 

Intervening  Petitioners, 
Petitioners  ->  Appellees, 

v.. 

ROOSEVELT  BUILDING  CORPORATION 
and  PETER  J.  VLAHOS, 

Respondents, 

On  Appeal  of  PETER  J.  VLAHOS, 

Respondent  ~  Appellant. 


APPEAL  FROM 


SUPERIOR  COURT 


cooa  county. 


3  42I.A.  445 


HR.  JUSTICE  LEWE  DELIVEF£D  THE  OPINION  OF  THE  COURT.- 

April  28,  19'^!-2  plaintiffs  filed  a  complaint 
against  defendants  Roosevelt  Building  Corporation  and 
Peter  J,  Vlahos,  charging  waste  and  mismanagement  of  the 
building  corporation.   October  9,  19'^2  Nicholas  K.  Dranias 
and  Nick  Palmer,  ov;ners  of  certain  stock  in  the  building 
corporation,  filed  an  intervening  petition,  also  charging 
mismanagement  of  the  affairs  of  the  building  corporation 
and  praying  for  an  accounting  and  general  relief.   After- 
wards the  complaint  was  dismissed  by  stipulation.   After 
the  issues  were  joined  on  the  amended  intervening  petition 
the  cause  was  referred  to  a  master  in  chancery.   In  con- 
formity with  the  master's  findings  and  recommendations  a 
decree  was  entered  finding  that  petitioner  Dranias  and 
respondent  Vlahos  were  joint  adventurers  in  the  purchase 
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and  operation  of  the  apartment  building  owned  by  the 
building  corporr.tion  ana.  directing  that  the  cause  be 
referred  to  a  naster  to  take  an  accounting,.   Respondent 
Vlahos  appeals. 

The  facts  out  of  vrhich  the  controversy  arises 
are  substantiall;'-  as  follox'/s.   In  I926  Dranias  and  Vlahos 
purchased  a  farm,  each  contributing  one  half  of  the  pur- 
chase price.   Shortly  afterv/ard  they  traded  the  farm  for 
a  dwelling  house  and  an  apartment  building  consisting  of 
fifteen  apa.rtraents  and  three  stores  located  in  the  city 
of  Bevvryrij    Illinois.   Because  of  their  inability  to  meet 
the  mortgage  "payments  on  the  dwelling  house  they  sold  it 
and  the  net  joroceeds  of  the  sale,  amounting  to  $300  were 
expended  on  the  apartment  building.   Title  to  the  apartment 
building  was  held  by  Dranias  and  Vlahos  as  tenants  in 
common  and  encumbered  by  two  mortgages,  the  first  in  the 
sum  of  06O,OGO,  and  a  junior  encumbrance  of  $10,000,   For 
a  period  of  three  years  after  acquiring  title  to  the  apart- 
ment building  Dranias  collected  the  rents  and  managed  the 
building  and  made  monthly  accountings  to  Vlahos  of  the 
receipts  ajid  expenditures.   In  1931  Vlahos  took  over  the 
management  of  the  building  and  made  regular  monthly 
accountings  to  Dranias,   '/Jhile  Vla.hos  and  Dranias  managed 
the  building  no  profits  were  mad.e  nor  were  any  general 
taxes  or  special  assessments  paid. 

In  1933  a  bill  was  filed  to  foreclose  the  first 
mortgage  on  the  premises  and  a  decree  of  sale  was  entered 
in  1936.   In  1935  one  Jpxaes  Pio,  e.n   attorney  representing 
both  parties,  organized  the  Roosevelt  Building  Corporation, 
an  Illinois  corporation  with  an  authorised  capital  stock 
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of  one  hundred  shares  which  was  later  increased  to  five 

thousand  shares  of  no  par  value.  Title  to  the  building  here 

involved  x;as  conveyed  to  the  building  corporation, 

April   21,    1938,    Dranias   and.  Vlalios   entered  into 

a  written  agreement  which  reads: 

liEIiORAiTLlTM   0?  AGREEMENT  made'pjid   entered  into 
this   21st   6.ay  of  April,    A.    D,    1938,   by  and  betv;een 
Peter  Vlahos  and  Kick  Dranias,    both  of  the  City  of 
Chicago,    County  of   Cook  and  State   of   Illinois, 

v/itnesseth: 

I'vHEREAS,  the  parties  hereto  are  the  oimers 
of  all  the  stock  at  present  issued  and.  outstand- 
ing or  control  same  of  the  Roosevelt  Building 
Corporation,  which  said  corporation  is  the  title 
holder  to  certain  property  located  in  the  City  of 
Beri-ryn,  County  of  Cook  and  State  of  Illinois,  and 

VJHEREAS,  the  said  property  has  been  the  sub~ 
ject  of  foreclosure  proceedings  in  the  Circuit 
Court  of  Cook  County,  Illinois,  being  case  No. 
3-265695,  and 

K^iEREAS,  the  ps,rties  hereto  are  negotiating 
with  the  Trustee  of  said  mortgage,  so  being  fore- 
closed, find  the  bondiiolders  interested  in  said  fore- 
closure proceedings,  and  are  desirous  of  affecting 
a  re— organization  of  the  indebtedness  in  the  interests 
of  all  the  parties  in  and  to  said  property,  and 

VEEREAS,  further  the  said  ITick  Dranias  is  not 
in  a  position  to  advance  funds  that  may  be  required 
by  the  title  holders  in  connection  with  said  re- 
organization, and 

'I'raEREAS,  the  said  Peter  Vlahos' has  expressed 
his  willingness  to  advance  such  funds, 

LIO¥,  THEREFORE,  it  is  agreed  upon  by  and  be- 
tv/een  the  parties  hereto  as  follo\:s; 

1,   Peter  Vlahos  shall  advance  all  funds 
that  may  be  required,  to  be  advancedi  by  the  parties 
hereto  in  connection  with  the  proposed  re-organization 
of  said  property. 
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2,  Peter  Vlalios  shall  have  the  right  in 
behalf  of  the  pa.rtles  hereto  and  it  shall  be  his 
duty  to  subscribe  for  and  pay  for  all  the  stoclc 
that  the  parties  hereto  shall  be  allotted  under 
any  proposed  re~organization. 

3.  Peter  Vlahos  shall  at  all  and  any  tiiiLes 
render  to  Nick  Dro.niP.s  a.n  accounting  of  all  his 
acts  and  doxngs  in  the  preniises  upon  request  and 
upon  completion  of  the  re— organization  it  shall  be 
his  duty  upon  request  to  render  to  the  said  ITich 
Dro.nias  a  complete  statement  of  the  debts  and 
accounts  between  the  parties  hereto, 

^.   Niclc  Dranias  shall  pay  and  hr.s  paid  at 
the  time  of  the  execution  of  these  presents  the 
sujn  of  Five  Hundred  ((J500.00)  Dollars  to  the  said 
Peter  Vlahos  for  which  said  sum  the  said  Peter 
Vlahos  shall  give  no  accounting  nor  any  credit  ■ 
upon  any  payments  which  might  become  due  under 
the  terms  of  this  agreement. 

5.  Niclc  Dranias  shall  endorse  in  blank  and 
deposit  \<rith  the  said  Peter  Vlahos  all  stock  now 
held  or  controlled  by  the  said  Nick  Dranias  in- 
cluding all  stock  which  may  or  might  be  issued  to 
the  said  Nick  Dranias  or  controlled  by  him  under 
the  plan  of  re— organization  to  be  adopted. 

6.  Nick  Dranias  shall  pay  to  Peter  Vlahos 
within  Six  (6)  years  from  this  date  all  indebtedness 
which  may  then  appear  due  to  the  said  Peter  Vlahos, 
if  any,  upon  an  accounting  betv/een  the  parties 
hereto  to  be  had  at  that  time  C9vering  all  dealings 
between  the  parties  hereto  and  shall  pay  Interest 

on  all  the  indebtedness,  if  any,  at  the  rate  of 
Five  iSf")    per  cent  per  annum  payable  each  year,  pro- 
vided, ho^rever,  that  if  said  interest,  if  any,  shall 
not  be  paid  the  same  shall  be  compounded  annually 
until  paid. 

Upon  the  liquidation  of  all  the  indebtedness 
between  the  parties  hereto,  it  shall  be  the  duty  of 
the  said  Peter  Vlahos  to  surrender  and  deliver  to 
the  said  Nick  Dranias  all  stock  or  securities  then 
held  by  the  said  Peter  Vlahos  for  the  benefit  of 
said  Nick  Dranias, 

7.  At  the  end  of  said  period  of  Six  (6) 
years  if  the  said  Nick  Dranias  shall  not  have  paid 
all  the  indebtedness  then  due  from  said  Nick  Dranias, 
if  any,  to  the  said  Peter  Vlahos,  then  the  said 
Peter  Vlahos  shall  become  the  absolute  o\mer   of 

all  securities  deposited  \rxth   him  by  said  Nick  Dranias 
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and  shall  pay  the  said.  Iliclc  Dranlas  any  sum  of 
money  that  may  have  then  appeared  due  to  said 
Nick  Drani.as  upon  an  accounting  then  had  between 
the  parties  hereto  and  the  said  Niclc  Dranias  shall 
pay  any  indebtedness  that  may  then  be  due  the  said 
Peter  Vlahos,   For  the  purpose  of  arriving  at  an 
accounting  the  parties  hereto  agree  tha|j  said 
property  then  ov-Tied  by  the  corporation  shall  be 
valued  at  the  gross  sum  of  Thirty  Thousand 
($30,000.00)  Dollars. 

8,  If  the  property,  xdiich  is  the  subject 
of  this  agreement  shall  be  sold  by  the  corporation 
before  the  expiration  of  the  six  (6)  year  i^eriod 
herein  fixed,  rights  beti/een  the  parties  hereto 
shall  be  adjusted  on  the  basis  of  the  selling  price 
of  said  property, 

9,  All  of  the  covenants  herein  contained 
shall  be  construed  together  and  shall  be  inter- 
dependent, but  a  violation  of  one  of  the  covenojits 
hereto  shall  not  constitute  a  termination  of  this 
agreement  or  a  breach  thereof  if  such  violation 
can  be  othen-iise   constxved. 

10,  This  covenant  and  all  provisions  thereof 
shall  inure  to  the  benefit  of  and  be  binding  upon 
the  parties  hereto,  their  respective  heirs,  adminis- 
trators, executors  and  assigns, 

IK  WITNESS  VJiiEREOF,  the  parties  hereto  have 
hereunto  set  their  hands  and  affixed  their  seals 
the  day  and.  year  first  above  written, 

Peter  J.  Vlahos       (Seal) 
Nicholas  K.  Dranias    (Seal) 

And.  on  the  same  day  the  parties  also  executed),  a  supple- 
mentary agreement  v/hich  readi.s  as  follows: 

Supplementary  Agreement  made  and  entered 
into  this  21st  day  of  April,  A.  D.  I938  by  and 
between  Peter  Vlahos  and.  Nich  Dranias  both  of  the 
City  of  Chicago,  County  of  Coolc  and  State  of  Illinois, 

WITNESSETH; 

VvTiereas,  the  parties  hereto  have  this  day 
executedL  a  certain  agreement  determining  the  rights 
and  obligations  of  the  parties  in  connection  with 
the  proposed  reorganization  of  the  Roosevelt  Build.- 
ing  Corporation  including  certain  property  ovmed 
by  said  corporation. 
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Nov/,  Therefore,  it  is  agreed  upon  by  and 
bet'jv'-een  the  pax'ties  hereto  as  and  by  way  of  supple- 
ment to  said  contract  as  follov;s: 

1,  The  stock  in  the  corporcation  now  held 
and  conti->olled  by  the  said  Nick  Dranias  and  such 
stock  as  may  be  exchanged  for  said  stock,  shall 
be  held  by  the  said  Peter  Vlahos,  as  Ti-^ustee,  for 
the  uses  and  purposes  set  forth  in  said  original 
agreement. 

2,  Said  Nick  Drojiias  shall  endorse  in 
blank  any  new  certificates  issued  in  exchange  for 
such  certificates  now  held  or  controlled  by  him 
and  which  have  been  heretofore  delivered  to  said 
Peter  Vlahos  under  the  terms  of  said  agreement, 
and  in  the  event  said  Kick  Dro.nias  fails  or  refuses 
to  so  endorse  s.aid  certificates  in  blanlc  the  said 
Nick  Dranias  does  hereby  make,  constitute  and 
ajDpoint  the  said  Peter  Vlahos  as  his  true  and  .* 
lawful  attorney  in  fact  for  the  purpose  of  endorsing 
such  new  certificates  in  blank. 

3,  In  the  event  ojiy   dividends  shall  be 
declared  on  the  stock  described  in  paragraph  1 
hereof  at  any  time  durcing  the  life  of  said  original 
agreement,  it  is  herebj^  agreed  upon  by  and  between 
the  parties  hereto  tint  such  dividends  shall  be 
paid  to  the  said  Peter  Vlahos  and  applied  by  hln 

to  a  reduction  of  any  indebtedness  due  to  him  from 
said  Nick  Dranias,  such  application  to  be  made 
first  on  interest  upon  such  indebtedness,  if  any, 
and  in  all  other  respects  the  contract  referred  to 
and  the  pren.mble  hereof  shall  be  in  full  force  and 
effect  x/ithout  any  modifications  other  than  herein 
set  forth. 

In  '.Jitness  VJhereof,  the  parties  hereto  have 
set  their  hands  and  affixed  their  seals  the  day 
and  year  first  above  written, 

Peter  J.  Vlahos       (Seal) 
Nicholas  K,  Dranias    (Seal) 

In  December  1938  a  bondiiolders'  cor.nittee  had 
received  an  aggregate  of  §41,500  in  .  bonds  and  approved  a 
plan  of  re-organization  vmich  permitted  the  building  corpor- 
ation to  redeem  the  premises  from  the  foreclosure  sale. 
This  was  done.   Pursuant  to  the  terms  of  the  agreement  Vlahos 
the  principal  stockholder  of  the  building  corporation  v/as  to 
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clear  all  liens  on  the  premises,  pay  expenses  of  the  fore- 
closure proceedings,  and  paj;-  ancT  advance  the  necessary 
moneys  for  nondepositing  bondholders.   In  return  Vlahos  was 
to  receive  stock  in  the  building  corporation.   He  purchased 
the  second  mortgage  bond  and  aco;uired  $8,^0  in  face  value 
of  defaulted  bonds  which  were  delivered  to  the  bonciJiolders' 
committee.   He  also  advanced  5^36.09  to  pay  distributive 
shares  of  nondepositing  bondholders,  and  $663.35  for  master's 
fees.   Vlahos  received  622-g  sh.ares  of  capital  stoclc  of  the 
building  corporation  for  clearing  the  title,  230_ shares 
for  moneys  advanced  to  nondepositing  bonciholders,  and  840 
shares  in  exchange  for  §8,400  of  defaulted  bonds,  making  a 
total  of  1692^  shares.   After  com.pletion  of  the  reorganiza- 
tion the  parties  met  frequently.   Ylahos  prepared  a  state- 
ment of  moneys  which  he  had  paid  out  in  connection  with  the 
purchase  of  the  bonds,  costs  of  reorganization  plans  and 
other  expenses. 

Respondent  Vlahos  contends  thn.t  all  conversations 
and  parol  agreements  between  the  parties  prior  to  the  malcing 
of  the  written  contracts  are  merged  in  writing.   He  says 
that  neither  of  the  contracts  m.akes  any  reference  to  any 
stop.k  except  that  which  may  be  acquired  in  connection  vjith 
the  reorganization  of  the  apartment  building  in  question, 
and  that  there  is  nothing  in  the  record  to  show  that  the 
parties  had  acquired  on  April  21,  1938  (the  date  of  the 
contracts)  all  of  the  bonds  which  were  exchanged  for  stock 
at  the  tine  of  the  completion  of  the  reorganization  in  1939 • 
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Petitioners  argue  thr.t  the  contr^.ct  is  an~ 
biguous  ancT  therefore  the  court  is  permit tecT  to  take  into 
consiceration  all  of  the  facts  anC  circumstances  surrounding 
the  parties  at  the  time  it  v;as  executed  and  where  the  a,gree- 
ment  is  ambiguous  the  construction,  if  reasonable,  placed 
upon  it  by  the  parties  themselves  will  be  adopted  by  t}".e 
court.   In  support  of  their  position  petitioners  rely  on 
Pioneer  Ins.  Co^.  v.  Alliance  Ins.  Co. ,  37-^  111,  576  and 
Chicago  Daily  Nevis  v.  loonier,  360  111.  351. 

From  an  examination  of  the  record  there  is  no 

doubt  that  up  to  the  tir.e  of  the  m.aking  of  the  agreements  of 

April  21,  1938  Vlahos  and  Dranio.s  were  joint  adventurers  in 

the  ownership  of  the  prem.if.es  here  in  question.   As  to  the 

conduct  of  the  parties  after  the  making  of  the  agreements 

there  is  some  conflict  in  the  evidence.   The  testimony  of 

attorney  Pio  shows  that  the  attorney's  fees  were  shared 

equally  by  the  parties  and,  fui^ther,  that  the  bonds  v/erc 

purchased  for  and  in  behalf  of  both  parties. 

In  our  viev;  the  contract  is  aribiguous  and 

respondent  Vlahos  placed  a  constj:^uction  on  it  which  required 
an  .accounting  for  stock  purchased  after  its  execution.  \ie 
think  the  evidence  arroly  supports  the  riaster's  finding  that 
the  parties  were  joint  adventurers  from  the  time  they 
acquired  the  premises  here  in  controversy'-  o.nd  that  the  same 
relationship  continued  after  the  execution  of  the  agreements 
on  April  21,  1938  as  found  by  the  mAstcr.   We  have  con- 
sidered the  other  points  urged  and  the  authorities  cited  in 
support  thereof  but  in  the  view  we  to.ke  of  the  case  we 

deem  it  unnecessary  to  discuss  them. 

For  the  reasons  given,  the  decree  is  affirmed. 

DECREI^-AFFIRI'IED. 
3URIS,  P,J.  ^ID  KILEY,  J.  COIICUR. 
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Appellees, 
I^IR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  action  for  a  declaratory  Judgment  under 
section  574, of  the  Civil  Practice  Act,  Illinois  Rev.  Stats., 
chapter  110,  paragraph  131.1,  State  Bar  Asso,  Ed.  19^9,  to 
constinie  certain  deeds  granting  easements  over  a  sv;ltch 
track.  After  issues  were  joined  a  trial  by  the  court  re- 
sulted in  a  finding  in  favor  of  defendojits  and  a  decree  was 
entered  dismissing  the  complaint  for  want  of  equity.   Plain- 
tiff apijeals. 

May  24,  1937  the  Pacific  Mutual  Door  Company,  a 
corporation,  conveyed  to  defendants  as  joint  ten.ants  a 
parcel  of  land  in  the  City  of  Chicago  bounded  on  the  north 
by  the  railroad  right-of-way  of  the  Chicago  &  Alton  Railway, 
on  the  east  by  South  Rockwell  Street,  on  the  south  by  37th 
Street,  and  on  the  xvest  by  South  Washtenaw  Avenue, 

The  Pacific  Company  also  oimed  a  parcel  of  land 
lying  immediately  east  of  the  premises  conveyed  to  defend- 
ants.  Both  parcels  of  land  were  served  h-j   a  sv/ltch  trade 
located  one   hundred  thirty-five  feet  south  of  the  railroad 
right-of-Xiray  of  the  Chicago  &   Alton  Railway,   The  westerly 
terminus  of  the  sv/itch  trn.ck  was  approximately  two  hundred 


twenty-six  feet  west  of  Rockwell  Street  and  extended  easter- 
ly to  vrhere  it  joined  the  tracks  of  the  Pennsylvania  Rail- 
road.  The  deed  from  the  Pacific  donpany  granted  to  defend- 
ants a  perpetual  right  and  easement  over  the  switch  track 
on  a  strip  of  land  twelve  feet  in  width  running  from  the 
east  line  of  Rockwell  Street  to  the  vrest  line  of  Maplev/ood 
Avenue  which  is  the  first  street  lying  east  of  Rockv;ell 
Street. 

December  31>  19^6   Pacific  company  conveyed  to 
Carl  B,  and  Eric  L,  Stattin,  copartnDrs,  the  tract  of  land 
approximately  ninety-six  feet  in  width  located  between 
Rockwell  Street  and  Maplewood  Avenue  and  bounded  on  the 
north  by  the  center  line  of  the  switch  track.   This  deed 
gra.nted  to  the  Stattin  brothers  a  perpetual  easement  over 
the  switch  track,  and  incorporated  by  reference  the  ease- 
ment granted  to  defendants  by  the  Pacific  company.   After- 
wards the  Stattin  brothers  conveyed  all  of  their  interest 
in  the  prem.lses  to  the  plaintiff  here,   Stattin  Brothers 
Furniture  Co.,  a  corporation, 

October  11,  19^48  defendants  v^rote  a  letter  to 
plaintiff  stating  that  the  only  right  reserved  by  the 
Pacific  Company  is  a  right  to  connect  spur  tracks  with 
the  switch  track,  and  that  plaintiff  has  no  right  to  load 
or  unloa.d  cars  on  the  switch  track.   In  its  reply  to 
defendants*  letter  plaintiff  stated  in  substance  that  it 
did  not  intend  to  use  the  switch  track  for  loading  purpose 
but  that  it  did  intend  to  use  the  track  for  the  purpose  of 
unloading  cars  of  lumber  which  m.ight  be  ship2:»ed  to  it  and 
which  will  never  exceed  approximately  four  cars  a  month. 
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The  complaint  for  cTeclai-'atory  judgnent  Xiras  filed. 
on  November  k,    19^8,  praying,  among  other  things,  that  the 
court  shall  declare  that  plaintiff  shall  have  a  right  to 
use  the  switch  track  for  the  purpose  of  unloading  approxi- 
mately four  cars  of  lumher  each  month,  in  case  the  court 
determines  that  such  unloading  of  liimber  would  in  no 
practicr.l  manner  interfere  with  or  obstruct  the  track  so 
that  switching  of  Cvars  directed  to  defendants  or  to  occu- 
pants of  their  property  by  the  Pennsylvania  Railroad  be 
obstructed  or  interfered  with. 

The  evidence  cUscloses  that  plaintiff  manufactures 
parlor  frames  which  are  sold  to  furniture  companies  and 
upholsterers;  that  the  factory  operating  at  riaximum  capacity 
would  require  about  fifty  carloads  of  lur.ber  a  year,  and 
that  it  takes  about  six  hours  to  unload  a  carload  of  lumber, 

Edward  L,  Johnson,  assistant  train  master  of  the 
Pennsylvania  Railroad  called  by  plaintiff  testified  that  the 
Chicago  Metal  Corporation,  which  occupies  the  premises  owned 
by  the  HPvUfs  on  the  westerly  terminus  of  the  switch  track, 
used  the  track  service  once  every  day  except  Sundays  or 
holidays,  and  in  some  cases  it  is  used  twice  a  day;  that 
east  of  the  plaintiff's  property  the  switch  track  is  used 
by  the  Allied  Construction  Company  v/hich  deo.ls  in  ready- 
mixed  concrete,  sand,  stone  and  gravel.   Both  the  Allied 
Construction  Company  and. the  Chicago  Metal  Manufacturing 
Company  have  spur  tracks, 

Johnson  further  testified  that  it  vjr.s   not  in 
accordance  with  the  best  railroad  practice  to  permit  plain- 


tiff  to  unload  lunber  fron  the  sv/itcli  track  without  building 
a  spur,  and  that  it  vrna   uncor.inon  "for  three  industries  to 
use  the  sane  track  to  spot  cars  and  unload  fron  that  track," 
and  that  there  x/ere  only  two  instrjices  in  the  witness's 
district  "in  x^^hich  connion  usage  is  nade  of  a  sx\ritch  track 
of  this  type  by  nore  than  one  industry." 

Defendant  G-eorge  Hauf  testified  th^t  they  fornerly 
leased  the  property  now  oi-meci   by  then  fron  Pacific  oonpany; 
that  they  occupied  one  half  of  the  building  and  the  Pacific 
oonpaaiy  the  other  half;  that  "there  xi^as  always  a  conflict 
of  loaCdng  and  unloading  c- rs;  we  were  on  the  dead  end,  ¥e 
cane  to  the  point  v.-here  x-/e  either  had  to  nove  out  of  the 
building  or  purchase  it,  and  x-:e  bought  the  building  and 
they  (Pacific)  noved  out.   ''Jlaen  we  bought  the  building  the 
question  caune  up  about  the  property  across  the  street  which 
the^^  ox-jned,  and  vie   had  an  option  to  buy  that  property,  but 
they  .agreed  to  a  perpetual  easenent  through  this  property 
Xvith  the  railroad  rights  x-ritliout  obstruction  or  interference," 

The  decree  found  that  the  use  of  the  sxfitch  track 
oy   the  plaintiff  for  the  purpose  of  unloading  or  spotting 
appro :cinately  four  cars  of  lunber  each  nonth  vrould  interfere 
with  and  obstruct  the  defendants*  use  of  the  switch  track 
within  the  meaning  of  the  reservation  in  the  deed  fron  the 
Pacific  oonpany,  x-;hich  reads,  "that  the  grantor  reserves  the 
right  to  construct  and  maintain,  at  its  ox-m  expense,  one  or 
nore  spur  tracks,  located  upon  its  lands  adjoining  said  strip 
of  land,  and  to  have  the  sane  connected  with  said  svritch 
track  and  to  operate  and  use  the  sar-ie,  X'/ithout  obstruction 
of,  or  interference  x-xith,  the  right  and  easenent  above  granted 
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Plalntiff  contends  thc-it  the  Pacific  oompany 
reserved  the  right  to  operate  and  use  the  switch  track  so 
long  as  this  use  was  without  obstruction  of  or  interference 
with  the  easenent  granted  to  defendants. 

In  construing  an  instrument  grajiting  easeraents 
the  court  will  look  to  the  circunstances  o.ttendlng  the  trans- 
a.ction,  the  situation  of  the  partj.es,  the  state  of  the  thing- 
granted,  and  the  object  to  be  attained,  to  ascertain  and 
give  effect  to  the  intention  of  the  jnrties,   (G-oodwlllie 
Co.  V.  Coinnonwealth  Co.,  2^1  111,  tej  Kuecken  v.  Voltz, 
110  111.  Z6^■,) 

Plaintiff  argues  that  the  pronoun  sane  appearing 
in  the  reservation  refers  to  the  next  antecedent,  switch 
track,  or,  possibly,  both  antecedents,  spur  track  and  switch 
track.   In  support  of  its  contention  plaintiff  cites  Barnett. 
V.  Barnett,  284  111,  580,  Irvine  v.  Irvine,  136  Pac.  18,  and 
In  re  Conner's  Estate,  178  Atl,  12, 

Defendants  say  that  the  construction  of  the  entire 
docunent  indicates  that  there  has  been  a  reservation  by  the 
Pacific  company  to  have  a  limited  use  of  the  switch  track 
for  the  purpose  of  reaching  its  spur  tracks  iTriiere  it  could 
spot  and  unload  cars,  and  that  the  words  spur  track  and 
without  obstruction  or  interference  show  that  it  was  the 
intent  of  the  parties  that  Pacific  conpcany  contemplated  the 
construction  of  spur  tracks  to  be  used  in  conjunction  with 
the  switch  track,  since  there  is  no  reservation  for  the  use 
of  the  switch  track  except  in  conjunction  with  the  spur 
tracks. 


The  testimony  of  c.efenclAnt  Hp.uf  stcinds  uncontro- 
verted  that  defenclants  purchased  the  prenises  from  Pacific 
coEipany  because  of  the  difficulties  arising  out  of  the 
joint  use  of  the  switch  track  and  that  they  waived  the  option 
to  purchase  the  other  property'-  upon  which  the  s\\ritch  track 
here  in  controversy  is  located  when  they  obtained  an  easenent, 

Fron  a  reading  of  the  record  v^re  think  the  evidence 
Justifies  the  finding  that  the  contemplated  use  of  the  switch 
track  by  plaintiff  v/ould  constitute  an  obstruction  and  inter- 
ference with  the  use  of  the  switch  track  as  found  by  the 
decree. 

Taken  with  the  case  is  defendants'  notion  to  dis- 
miss on  the  ground  th-^t  the  question  presented  is  noot. 
During  the  course  of  the  trial  and  before  the  entry  of  the 
decree  herein  plaintiff  constructed  a  spur  track  for  the 
purpose  of  spotting  and  unloading  freight  cars  at  its  factory. 
Plaintiff  insists  that  it  v^as  conpelled  to  build  a  spur  track 
for  business  reasons  and  because  of  defendmts'  contentions 
in  their  letter  of  October  11,  19^8,  thus  reducing  the  area 
of  its  ne\'i   factory. 

The  basic  question  presented  here  is  x/hethcr  the 
plaintiff  had  a  right  to  unload  cars  on  the  svfitch  track  in 
the  nanner  alleged  in  the  conplaint.   In  our  opinion  this 
question  renained  in  the  case  even  though  plaintiff  constructed 
a  spur  track.   The  notion  to  dismiss  the  appeal  is  therefore 
denied. 

For  the  reasons  stated,  the  decree  is  affirmed. 

DECREE  AFFIRI-iED. 
BURKE,  P.J.  AlTD  KILEY,  J.  CONCUR. 
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MR.  JUSTICE  I^fE  DELIVERED  THE  OPINION  OF  THE  COURT, 

Plaintiff,  a  real  estate  broker,  brought  an  action 
to  recover  a  broker's  comi:aission  for  the  sale  of  the  defend- 
ant Stefek's  premises  on  which  he  operated  a  restaurant  and 
tavern  in  the  Village  of  Lincolnwood,  Cook  County,  Illinois, 
Trial  hy   the  court  vrithout  a  jury  resulted  in  a  finding  and 
judgment  in  favor  of  defendant,   Plfiintiff  appeals. 

The  complaint  alleges  in  substance  that  defendant 
C-erald  J,  Stefck  agreed  to  pay  plaintiff  the  sum  of  five 
thousa.nd  dollars  for  procuring  a  purchaser  of  the  premises 
in  question;  that  plaintiff  procured  the  defendant  Morton 
as  a  purchaser;  and  that  Morton  conspired  v/ith  Stefek  to 
defraud  plaintiff  by  conveying  the  premises  purchased  from 
Stefek  to  a  corporation  knoi'm  as  35^6  Devon  Avenue  Corporation. 

In  his  verified  answer  filed  June  12,  19^7  defendant 
Morton  aciiiitted  that  he  was  sent  by  plaintiff  to  Stefek* a 
place  of .business,  but  denies  that  he  purchased  Stefek^s 
premises,   April  2?,  1949  defendant  Morton  filed  a  sworn 
amendment  to  the  answer  denying  tho.t  he  was  sent  by  plain— 
tiff  to  Stefek' s  place  of  business  on  April  10  or  at  any 
other  time  and  that  he  purchased  the  premises  here  involved. 
Stefek  filed  a  general  denial. 


Plaintiff  contends  tliat  the  overwhelming  vjeight 
of  the  ev-ic.ence  shows  that  plaintiff  was  retained,  by  Stcfek 
to  sell  the  prcinises  in  controvGrsy  and  that  the  sale  was 
effected  through  plaintiff's  efforts, 

Lex'oy  J.  Oram,  called  by  plaintiff,  testified  that 
he  had  hnovm  Stefeh  since  World  Tfer  I;  that  early  in  the 
summer  of  19^6  he  visited  Stefek  at  his  place  of  business,  at 
which  time  Stef  elc  indicated  he  would  like  to  sell  his  tavern; 
that  during  the  course  of  this  conversation  Stefek  said, 
"Bud,  go  and  maice  yourself  some  money;  maybe  you  can  sell 
the  i^roperty";  that  the  witness  told  Stefek  he  was  "working 
out  of"  2-'l^i-i'i"tif  f  *  s  office;  that  they  discussed  the  matter 
of  plaintiff's  "handling  of  the  business";  that  on  tvro 
occasions  the  witness  and  lolaintiff  went  to  Stefek' s  tavern; 
that  on  the  first  visit  they  examined  the  premises  and  latex' 
the  witness  and  plaintiff  brought  a  purchaser  who  liad  given 
plaintiff  a  certified  check  for  g5»000  as  earnest  money  and 
that  Stefek  refused  to  sell  because  the  buyer  was  Jewish. 

Oram  fui^ther  testified  that  in  April  19^7  he  told 
Stefek  that  plaintiff  asked  the  v/itness  and  defendant  Morton 
to  see  Stefek' s  books;  that  the  witness  told  Stefek  he  \ras 
leaving  the  city  to  go  back  into  the  C-ovcrnment  service  and 
"wanted  everything  to  get  straight  on  the  Morton  deal  before 
I  left":  and  thrt  Stefek  called  the  v/itness  the  night  before 
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he   left   for  Alcron,    Ohio   to    enter  the    Government    service,    and 
stated  he  would  sell  the  premises    if   the  buyer  -virould  assume 
payment   of   the   special   assessments. 
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John  L,  Gusx'j-ller,  called  by  plaintifi"",  testified  that 
he  was  associated  with  plaintiff  as  a  licensed  rea„l  estate 
salesman;  that  Stefelc*s  property  was  advertised  "through 
plaintiff's  office  at  different  times";  that  he  had  submitted 
Stefek's  property  "to  different  customers  who  came  Into  our 
office";  that  in  19^6  the  x-ritness  and  plaintiff  took  one 
Chaboski  to  Stefek^s  premises;  and  that  on  other  occasions  he 
took  two  other  prospective  purchasers  to  the  Stefek  property, 

G-erald  T,  Wiley,  an  attorney,  testified  that  on 
April  19,  19'^7»  while  returning  from  the  trial  of  a  casein 
the  nearby  village  of  Skokie,  he  visited  Stefek's  tavern, 
accompaaiicd  by  plaintiff;  that  while  plaintiff  and  Stefek  were 
discussing  the  sale  of  Stefek's  property  to  defendant  Morton 

the  witness  heard  Stefek  say,  "I  wonder  if  those  g-~  d 

Greeks  have  enough  money";  and  that  plaintiff  replied  he  "was 
sure  they  had." 

Plaintiff,  a  lav;yer  and  licensed  real  estate  br9ker, 
testified  that  he  specialized  in  the  sale  of  "restaurant, 
tavern  and  business  places";  that  one  C-us  Stoyas,  to  whom  he 
had  sold  a  drug  store,  asked  him  "to  get  Mr.  Morton  a  combin- 
ation restaurant  and  bar";  that  he  submitted  six  or  seven 
places  to  Morton,  including  Stefek's;  that  about  the  first 
of  April  19'4-7  plaintiff  and  Morton  T^rcnt  to  Stefek's  place  of 
business  In  Morton's  automobile;  that  the  Xiritness  had  knoxm 
Stefek  ten  or  txj-elve  years;  that  Stefek  stated  he  x^ratited 
C'^5»000.  net  for  his  premises,  and  that  the  witness  told  Stefek 
"ten  per  cent"  was  the  usual  and  customary  charge  for  selling 
businesses. 


Plalntiff  further  testified  tlir.t  he  p.dvertised 
Stefelc*s  premises  for  sale  in  the  Chicago  Tribune  ten  or 
twelve  times  at  $50,000,  and  that  he  took  "at  least  a  dozen, 
people"  to  view  Stefelc's  premises  as  prospective  purcliasers, 
Tlie  advertisements  Tfere  not  introduced  in  evidence  nor  did 
any  of  the  prospective  purchasers  testify. 

Defendant  Morton  testified  that  he  net  plaintiff 
in  January  or  Februar^^  19^7 J  th  t  he  ca.lled  at  plaintiff ^s 
office  In  February  19^7  where  he  received  some  property  list- 
ings which  did  not  include  the  Stefek  property;  that  plaintiff 
did  not  tell  him  a'oout  the  Stefelc  property;  end.   that  he  never 
went  to  Stefelc' s  premises  with  Oram  or  plaintiff. 

Defendant  Morton  further  testified  tlir.t  on  May  10, 
19^7  he  formed  the  corporation  loioX'm  as  35^6  Devon  Avenue ^ 
Corporation;  that  the  Incorporators  are  himself,  his  wife, 
and  one  Mitsopoulos;  and  that  the  deed  conveying  tiie  premises 
here  in  controversy  from  Stefek  to  the  corporation  was  not 
recorded  in  the  Recorder's  Office  of  Cook  County  until 
September  19^7, 

Defend.ant  Stefek  stated  that  he  Icnew  plaintiff  for. 
a  number  of  years;  that  he  was  never  on  good  terms  with  him; 
tha.t  defendant  Morton  never  came  to  his  place  of  business 
with  plaintiff,  nor  did  he  engage  plaintiff  to  sell  his 
business;  thr.t  Morton  never  mentioned  plaintiff's  name  during 
the  negotiations  for  the  sale  of  the  property. 

Stefek  further  testified  that  he  loiew  Oram  for  many 
years  and  authorized  him  to  sell  the  property;  that  Oram  did 
not  tell  the  witness  that  he  was  employed  by  plaintiff;  and 
that  he  mentioned  plaintiff's  name  but  once,  vrhereupon  the 
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wltness  stated,  "I  don't  want  any  part  of  liim" .   Defendant 

Stefek  admits  that  he  sold  the  premises  to  Morton  on  May  10, 

19^7,  and  that  on  May  12,  1947.he  conveyed  title  to  the 

35^6   Devon  xlvenue  Corporation, 

Plaintiff  contends  that  the  overv/helning  weight  of 

the  evidence  shows  that  he  v/as  retained  by  Stefel:  to  sell 

the  premises  involved,  and  that  the  sale  was  effected  through 

plaintiff's  efforts. 

The  finding  of  the  trial  court  in  a  cause  tried  with*- 

out  a  jury  is  entitled  on  review  to  the  same  weight  as  the 
verdict  of  a  jury  and  if  the  evidence  is  contradictory  such 
finding  will  not  be  reversed  on  appeal  unless  it  is  contrary, 
to  the  manifest  weight  of  the  evidence,   ( ¥inne tlca  Parle ^  Dls t , 
V,  Hopkins,  371  111.  ^6j  Mayflower  Sales  Co.  v,  Frazler,  325 
111,  App.  314,)   Plaintiff  says  that  Stefek's  testimony, is 
contradicted  by  the  witnesses  Oram,  I'lllej,    and  C-uswiler, 
Defendant  insists  tho.t  plaintiff's  witnesses  stood  to  gain 
by  any  recovery  had  from  either  of  the  defendants.   The  con- 
flicting averments  in  the  swoi'n  answers  of  defendant  Morton 
tended  to  discredit  his  testimony  but  Morton's  testimony 
tended  to  corroborate  that  of  Stefek.   '.Ve  must  give  due 
weight  to  the  trial  court's  superior  advantage  in  passing^ 
on  the  facts  and  judging  the  credibility  of  the  Xiritnesses, 
(Jorn  V,  Tallett,  3^1  111,  App,  2^10.),  and  even  though  the 
trial  court's  findings  are  against  the  preponderance  of  the 
evidence  we  cannot  disturb  them  unless  they  are  clearly  and 
manifestly  so.   In  the  instmt  case  from  a  careful  reading 
of  the  record  \re   cannot  say  tliat  the  trial  court's  findings 
are  clearly  and  manifestly  against  the  weight  of  the  evidence. 


-6- 

With  respect  to  the  charge  of  conspiracy  plaintiff 
has  not  cited  any  authorities  to  support  his  theory  of  lavr 
to  hold  defendojit  Morton  liable  under  the  provisions  of  the 
Bulh  Sales  Act,   We  thlnlc  this  contention  is  without  merit 
and  that  the  finding  and  judgment  in  his  favor  was  proper. 

For  the  reasons  given,  the  finding  and  judgment  in 
favor  of  the  defendantvS  is  affirmed, 

AFPIRI/[SD, 

BUILKE,   P.J.  AIID  KILEY,  J.  CONCUR, 


L, 
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m,  JUSTICE  LEIfE  DELIVERED  THE  OPINION  OF  THE  COURT. 

^'laintiff  brought  an  action  for  damages  to  his 
automobile  resulting  from  a  collision  between  plaintiff's 
automobile  and  an  automobile  owned  by  defendant  Bodner  and 
driven  at  the  time  of  the  occurrence  by  defendant  Cowel, 
Trial  by  the  court  without  a  jury  resulted  in  a  finding 
and  judgment  in  favor  of  plaintiff  in  the  sum  of  S^50» 
Defendants  appeal. 

Defendants*  principal  contention  is  that  the 
finding  of  the  trial  court  is  against  the  manifest  v;eight 
of  the  evidence. 

The  accident  occurred  about  noon  May  19>  19^9^  at 
the  Intersection  of  Chicago  and  Ashland  avenues  in  the 
city  of  Chicago,  Cooh  county,  Illinois,   There  vrere  three 
witnesses,  the  plaintiff,  defendant  Cov/el,  and  one  Albert 
C,  Lucas,  a  police  officer  who  testified  in  behalf  of 
defendants.   There  is  a  sharp  conflict  in  the  testimony 
v/ith  respect  to  the  speed  of  each  vehicle  as  it  approached 
the  intersection  and  the  color  of  the  traffic  light  signai^s 
when  the  res-oective  automobiles  entered  the  intersection. 


Pla.intiff  testified  th  t  he  was  proceeding  west  on 
Chicago  avenue  at  about  twenty  miles  an  hour;  that  when  he 
v/as  about  two  hundred  feet  east  of  the  intersection  he 
observed  that  the  traffic  light  signal  for  Chicago  avenue 
was  green;  that  after  enteriiig  Ashland  avenue  about  fifteen 
feet  the  traffic  light  signal  turned  amber;  that  after  he 
had  entered  the  intersection  about  twenty  feet  he  saw 
defendants*  car  proceeding  south  straddling  the  southbound 
street  car  tracks  in  Ashland  avenue  at  about  twonty~five 
miles  an  hour;  that  the  traffic  signal  light  did  not  cliangc 
to  red  until  after  the  impact;  that  the  automobiles  coH-lided 
twenty  or  twenty-five  feet  south  of  the  .-north  curb  of  Chicago 
avenue  in  the  southbound  street  car  tracks  of  Ashland  avenue; 
and  that  he  first  saw  defendants'  automobile  when  it  was 
at  the  south  end  of  the  safety  island  in  Ashland  avenue, 
which  is  located  about  fifteen  feet  north  of  the  north  curb 
line  of  Chicago  avenue. 

Defendant  Cowel  testified  that  at  the  time  of  the 
occurrence  he  xiras  driving  the  automobile  ovmed  by  defendant 
Bodner,  with  the  latter' s  permission,  south  on  Ashland 
avenue  at  about  twenty  miles  an  hour;  th"t  he  observed  the 
traffic  lights  when  he  v;as  two  hundred  feet  north  of  the 
safety  island,  at  which  time  the  traffic  signal  lights  were 
ajnbcr;  that  shortly  afterward  the  traffic  signal  lights 
turned  green;  that  when  he  first  saw  plaintiff's  automobile 
it  was  about  a  car  length  into  the  intersection  proceeding 
west  on  Chicago  avenue  botxireen  thirty-five  and  forty  miles 
an  hour;  and  th-.t  when  he  entered  the  intersection  the 
traffic  signal  lights  were  green  for  Ashland  avenue. 
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Officer  Lucas  testified  that  he  xms  sitting  in  a 
police  squad  car  parked  in  Ashland  avenue  between  two 
hundred  and  three  hundred  feet  north  of  Chicago  avenue 
facing  south;  that  he  had  a  clear  vision  of  the  traffic 
light  at  the  intersection,  and  observed  the  automobile 
driven  by  Cov;el  when  it  passed  the  squad  car)  that  about 
two  seconds  after  the  light  changed  he  saw  plaintiff's  car 
run  tiirough  the  red  light;  that  at  the  morSent  of  impact 
his  vision  of  the  collision  was  obstructed  momentarily 
by  another  passing  automobile;  that  he  did  not  see  the 
accident,   "I  heard  a  thump." 

Chapter  27»  section  ik   of  the  Municipal  Code  of 
Chicago  provides,   "Green  or  go — Traffic  facing  the  signal 
may  proceed  except  that  vehicular  traffic  shall  yield  the 
right  of  v;ay  to  pedestrians  and  vehicles  legally  vrithin 
a  crossvralk  or  the  intersection  at  the  time  such  signal 
is  exhibited."   Defendants  insist  that  the  evidence  clearly 
shows  plaintiff  violated  the  Municipal  Code  by  running 
through  a  red  traffic  signal  light  at  the  intersection 
and  is  therefore  barred  from  a  recovery. 

It  is  undisputed  that  at  the  time  of  the  occurrence 
it  was  raining.   Plaintiff  says  it  was  "raining  hard,"   The 
evidence  discloses  that  at  the  time  of  the  accident  Officer 
Lucas  was  attending  to  of-^er  duties,  and.  came  to  the  scene 
of  the  accident  about  five  minutes  later.   These  circum- 
stances, in  the  trial  court's  opinion  as  expressed  by  him 
in  the  record,  tended  to  discredit  the  testimony  of  Officer 
Lucas.   The  finding  of  the  trial  court  in  a  cause  tried 
without  a  Jury  is  entitled  on  review  to  the  same  weight 
as  the  V3.  diet  of  a  Jury,  and  if  the  evidence  is  contradictory 
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such  finding  will  not  be  reversed  on  appeal  unless  it  is 
contrary  to  the  manifest  weight  of  the. evidence, 
(  ¥1  nn  e  tka .  P  ar  k  Pi  s  t .  v.  Hop  kins,  371  111,  ^■6;    Mayflower 
Sales  Co.  v.  Frazier.  325  111.  App.  31^.)  Vfiiether  the 
plaintiff  entered  the  intersection  on  the  green  li£,ht 
presented  a  question  of  fact.   See  Schneiderman  v.  Interstate 
Transit  Lines,  39^1-  111.  569. 

We  must  give  due  v^eight  to  the  trial  court's 
superior  advantage  in  passing  on  the  facts  and  judging  the 
credibility  of  the  witnesses.   (Jorn  v.  Tallett,  3^1  111, 
App.  2i|'0,) 

From  a  careful  reading  of  the  record  we   cannot  say 
that  the.  finding  is  against  the  manifest  weight  of  the 
evidence. 

For  the  reasons  given,  the  judgment  is  affirmed, 

JUDGMENT  AFFIRI^ED. 
BURICE,  P.  J.,   and  KILHY,  J.,  concur. 
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CULBERTSON,  J. 


Plaintiffs-Appellants  herein,  HOSPITAL  SISTERS 
OF  ST.  FRANCIS,  Trading  as  ST.  ELIZABETH'S  HOSPITAL,  and 
DR.  EDWARD  G.  DEVffilN,  filed  their  complaint  in  the  Circuit 
Court  of  St.  Clair  County  against  Defendants-Appellees, 
COUNTY  OF  ST.  CLAIR,  ILLINOIS,  and  TOV/N  OF  FREEBURG,  ILLINOIS, 
Defendants  filed  a  motion  to  dismiss  plaintiffs'  complaint 
and  on  hearing,  said  motion  v/as  allowed,  and  leave  was  given 
plaintiffs  to  file  an  amended  complaint,  which  was  done. 
Defendants  then  filed  a  motion  to  dismiss  the  amended  com- 
plaint and  after  a  hearing  the  motion  was  allowed  and  the 
amended  complaint  dismissed.   This  appeal  followed. 

An  order  dismissing  a  complaint  on  a  motion  is  not  a 
final  appealable  order  and  it,  therefore,  becomes  the  duty 
of  this  Court  to  dismiss  the  appeal  of  Plaintiffs-Appellants 
herein.   Said  appeal  is,  accordingly,  dismissed. 

Appeal  dismissed. 


Scheineman,  P.J.,  and  Bardens,  J,  concur, 
(Absti»act) 
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THE  PEOPLE  OF  THE  STATE  OF  ILLI- 
NOIS, on  the  relation  of  HAPJ^.Y  D. 
BUSBY,  HENRY  C.  FANTER,  FRED 
MAHLE,  JAiViSS  MULL^iLLY  and  FiAX 
ZOLU^, 

Appellants, 


V. 


HARRY  J.  SMITH,  indAvidually  and 
RS   President  of  the  Village  of 
River  Gvove,  Illinois,  GEORQE  S, 
De   COSTE,  inodvidually  o.nd  as 
Village  Clerk  of  the  Village  of 
River  Grove,  Illinois,  I4RS,  ANNE 
E.  SPEARING,  individually  and  as 
Villa,:  e  Collector  of  the 'Village 
of  River  Grove,  Illinois,  and 
GEORGE  R.  SCHLES5ER,  individually 
«nd  as  Village  Treasurer  of  the 
Village  of  River  Grove,  Illinois, 

Appellees. 


APPEAL  FROM 
SUPERIOR  COUR 
COOK  COUNTY 


3 


MR,  PRESIDING  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF 

THE  COURT. 


Petitioners  apoeal  from  an  order  strlhing  their" 
petition  for  writ  of  nandanus  and  dismissing  their  suit. 

The  petitioners — tax  payers,  residents  and  citizens 
of  the  Village  of  River  C-rove — sought  to  compel  an  inspection 
of  the  boohs  of  the  village,  and  alleged  that  they  lached 
the  requisite  training  or  experience  tc  enable  them  to 
examine  and  inspect  the  boohs  and  records  without  the 
assistance  and  aid  of  an  attorney  and  accountant,  and  that 
such  assistance  v;as  necc^isary  to  enable  them  to  effectually 
exercise  their  right  of  examination.   The  trial  court  hold 
that  the  record  clearly  showed  that  respondents  were  ready 
and  willing  tc  allow  petitioners  to  examine  the  records, 
but  that  the  petition  failed  "to  show  any  clear  or  undeniable 
right  in  petitioners  to  be  accompanied  by  a  nonresident 
attorney  or  accountant  in  their  examination  and  Inspection 
of  the  Village  books  and  records." 
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It  is  a  well  recof^nlzed  rule  of  law  that  whatever_ 
a  party  may  do  in  his  ovm  proper  person,  he  may,  in  general, 
do  by  an  agent  lax^rfully  appointed.   Wliite  Sa^'lo  Laundry  Co,. 
V.  Slawok,  296  111.  240.   It  must  be  conceded  as  a  matter 
of  general  knowledge  that  special  skill  and  training  is 
necessary  for  the  intelligent  examination  of  the  official 
and  fiscal  records  of  a  municipal  corporation.   On  the 
allegations  of  the  petition,  an  examination  of  the  books 
and  records  of  the  village  by  the  petitioners  without  the 
aid  of  an  accountant  and  lav/yer  would  have  been  useless 
and  without  purpose. 

The  ordier  is  reversed  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion, 

REVERSED  AI\TD  REFiANDED. 
Tuohy  a.nd  Fcinberg,  JJ,,  Concur, 


1' 
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WILLIi^Jl  P.    LAUX, 


V. 


JOHN  1-7 .    iOJMISR, 


Appellant, 


) 
) 

A'Oioellee.       ) 

) 
) 
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MR.  JUSTICE  i'llINBERG-  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  cued  defendant  for  personal  injuries 
under  the  f;uest  section  of  the  Uniform  Motor  Vehicle  Act 
(Ch.  95  1/2,  par.  58a,  111.  Rev.  Stat.  19^9),  allen-ing  that 
defendant  t/;a,s  guilty  of  iriiful  and  wanton  misconduct,  which_ 
proximo/tely  caused  tiiO  injuries.   Defendant  filed  an  o.nsi-er, 
denying  the  char^'e  of  ne,"-:li>:vence,  and  allef-iing  that  the 
plaintiff  v;as  guilty  of  v/ilful  and  wanton  misconduct,  v;hich 
proximately  contributed  to  cause  his  injuries.   A  trial 
vrith  a  jury  resulted  in  a  verdict  of  not  guilty  and  judgment 

against  plaintiff,  from  which  judgment  plaintiff  ap^^eals. 

It  ap-oears  from  the  evidence  that  plaintiff  for 
the  first  time  m.et  defendant  in  a  tavern,  shortly  before 
midnii^ht  of  the  day  of  the  accident;  that  both  pl-aintiff 
and  defendant  drank  some  intoxicating  liquor;  that  plaintiff^ 
having  ben  there  first,  had  a  few  drlnhs  before  defendant 

arrived;  that  defendant  offered  to  drive  plaintiff  home  in  his 
car,  o.iid  plaintiff  accepted  the  invitation  and  became  a 
guest  of  defendant;  that  defendant  then  drove  his  car  north 
on  otochton  Drive  in  Lincoln  Park,  under  the  jurisdiction  and 
control  of  the  Chicago  Park  District;  that  in  Stockton  Drive, 
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about  h   or  5  blocks  away  from  the  place  of  the  accident 
in  question,  defendant  reached  a  traffic  light,  showing 
red  a- ainst  him,  and  stopped  his  car;  that  vhile  v/aiting 
for  the  li  ht  to  change,  another  err  pa,^;sed  defendant  on 
his  right  side,  throiigh  the  red  light;  that  the  running 
of  the  other  car  throu'Ji  the  red  lir^.t  incensed  defendant 
to  a  degree  that  he  detenrdned  to  ^'ive  chase  to  the  other 
car,  and  at  a  high  rate  of  speed  follov/ed  the  other  car, 
intending  to  catch  up  with  hira. 

Plaintiff  testified  (a]. though  defendant  denied 
it)  that  he  protested  against  the  speed  of  defendant's 
car,  and  defendant's  desire  to  give  chase  to  the  car 
which  violated  the  traffic  signal.  Vflien  they  reached  a 
point  in  Stockton  Drive  where  it  intersects  Dickens 
Avenue,  the  other  car  suddenly  slov/e''  dov/n  and  turned 
left,  apparently  intending  to  enter  Dickens  Avenue, 
Defendant  sv/erved  his  car  to  avoid  a  collision,  causing 
his  car  to  tip  over,  re  stilting  in  the  claimed  injuries 
to  plaintiff.   Defendant  denied  that  he  was  intoxicated, 
and  the  evidence  does  not  establish  that  defendant  v/as 
under  the  influence  of  intoxicating  liquor  to  the  extent 
that  he  v/as  unable  to  drive  or  control  his  car. 

Plaintiff  seeks  a  reversal  for  alleged  errors 
of  the  trial  court  in  refusing  to  admit  evidence  of  a 
regulation  by  the  Chicago  Park  District  as  to  the  re- 
stricted speed  on  .Stockton  Drive,  v.dthin  its  jurisdic- 
tion; in  refusing  to  permit  evidence  of  a  restricted 
speed  notice  posted  on  Stockton  Drive  by  the  authority 
of  the  Park  District;  and  the  giving  of  instruction 
No.  5}  v;hich  v;e  shall  presently  discuss. 
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The  Motor  Vehicle  Act,  par.  123,  provides; 

"  (p.)   The  provisions  of  this  Act  shall  not  be 
cleeraed  to  prevent  locr.l  authorities  with  respect 
to  streets  and  hi;-hways  under  their  juriscjction 
and  within  the  reasonable  exercise  of  the  police 
pov/er  frori — 


5.   Regulatin'"  the  speed  of  vehicles  in  public 
parks  5 

*  *  * 

(b)   ^:o  ordinance  or  rerulation  enacted  under 
subdivisions  *  *  *  (5)  *  *  *  of  this  section 
shall  be  effective  until  sijns  ^'ivine  notice 
of  such  local  traffic  re:.;ulations  are  posted 
upon  or  at  the  entrances  to  the  hi;;hv;ay  or 
part  thereof  affected  as  may  be  .  .ost  appro- 
priate," 

Und^r  this  statute  the  Chica.'o  Parh  District 
had  the  power  to  adopt  a  regulation  as  to  speed  within 
parks  under  its  jurisdiction.   Its  du.t3^  was  to  post 
appropriate  signs  rs  to  such  restricted  speed. 
Evidence  of  such  re:;ulation  by  the  Park  District  and 
the  postin.;:  of  svich  si,;ns  is  competent.  This,  in 
turn,  would  have  a  natcrial  bearing  I'-pon  the  alle,'jation 
and  proof,  if  any,  of  the  v/ilful  and  wanton  nis conduct 
of  defendant. 

The  court,  however,  was  not  in  error  in  refusing 

to  adr.iit  the  offered  evidence  of  the  re;;,ulation  by  the 

Park  District  as  to  speed  and  tlie  existence  of  posted 

signs,  because  the  complaint  failed  to  comply  with  Rule 

13  of  the  Supreme  Court,  which  provides i 

"(1)  VvTiere  a  breach  of  statutory  duty  is 
alle;ed,  the  statute  shall  be  cited  in 
connection  v/ith  such  allegation." 


::ot  only  did.  the  complaint  fo.il  to  cite  the  statute  or 
regulation  relied  upon,  but  failed  to  allege  a  violation 
of  the  statute  or  regulation  of  the  Park  District  fixing 
the  speed  linit  on  Stoclctcn  Drive, 

Instruction  No.  5,  given  on  behalf  of  defendant, 
reads! 

"If  you  believe  from,  the  evidence  that  the  plain- 
tiff and.  the  c.efend.ant  v;ere  both  guilty  of 
wilful  and  v;a.nton  niscond.uct  which  approxi.nately 
contributed  to  the  injury  or  damage  complained 
of,  then  you  are  instructed  that  you  have  no 
right  to  compare  the  wilful  and.  wanton  misconduct 
of  the  plaintiff  with  that  of  the  defendant,  and. 
find  a  verdict  according  to  which  sid.e  you  thinl: 
was  guilty  of  the' greater  degree  of  wilful  and. 
v.'anton  misconduct,  for  in  such  case  it  is  the 
law  that  it  ma.kes  no  difference  which  was  guilty 
of  the  greater  degree  of  wilful  and.  wanton  .misconooact. 
Under  such  clrcu.mstancos  the  plaintiff  cannot 
recover, " 

This  Instruction  directed  a  verdict  a,nd  was  net  based,  upon 
any  evidence  or  upon  any  reasonable  inference  to  be  corawn 
from  the  evidence  most  favorable  to  defendant,  which  v/ould 
tend,  to  prove  wilful  and.  wanton  misconduct  on  the  part  of 
plaintiff.   True,  if  plaintiff  v;ere  guilty  of  v/ilful  and 
wanton  .misccnd.uct,  he  could  net  recover,  and  the  instruction 
would  be  proper  under  the  allegation  in  the  ansvrer.   But 
ho'.-  plaintiff,  under  the  circu.astances  disclosed,  as  a  ^ucst 
in  the  car  of  defendant,  could  be  guilty  of  vrilful  and 
vanton  .misconduct,  in  the  instant  case,  we  cannot  perceive. 
In  G-reene  v.  Citro,  298  111,  App.  25,  at  p.  30,  this  court 
said.: 
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"If  all  the  passenger-chests  shculd  constantly 
be  XTrarninr;  and  directlnr;  the  driver  hovr  to 
proceed  ho  would  be  so  distracted  as  to  be 
unable  to  drive  the  car  carefully.   Back  seat 
driving  should  not  be  encouraged," 

Ohriidler  v.  Chica.qo  Transit  Authority,  3?.'^   111.  App.  655 
(leave  to  appeal  denied  by  the  Suprene  Court),   It  vras 
error  to  give  this  instruction.   The  judgn:ent  is  reversed 
and  cause  remanded  for  a  nen  trial, 

REVERSED  AMD  REFiAI'JDSD. 
Nieneyer,  P.  J.,  and  Tuohy,  J.,  concur. 


211 


CITY  CF  GHICAGC,  a  Municip?.: 
corporation, 

Appellee, 


V. 


OCTIGAIT  DROP  FORGE  COI-EPAIIY,  a  '  ) 
corpoi^ation,  and  TCELLIAl-I  HIRSH,  .  ) 
president,  ) 

Ap'oellants.  ) 
) 
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MUNICIPAL  COURT 
OF    CHICAGO. 


34 


> 


M  JPt        AT^ 


MR,  JUSTICE  FEINBERG  DELIVERED  THE  OPIIIICII  OF  THE  COURT. 


Plaintifi  brought  tv/o  actions  against  defende.nt 
in  the  Municipal  Court  of  Chicago;  one  was  for  the  violation 
of  the  nuisance  prdinance  (§§99-3^-  and  99-60  of  the  Municipal 
Code  of  Chica-go),  and  the  other  for  violation  of  the  zoning 
oroinance  (§§19i(-A-8  and  19i)-A-12  of  the  Municipal  Code),   The 
actions  vrere  filed  in  19^6,   For  convenience  the  first  will 
be  referred,  to  as  the  nuisance  cs-se,  the  second  as  the 
zoning  case.   On  the  same  day  both  cases  v;ere  on  the  trial 

call- when  reached.   After  a.,  lengthy  trial  of  the  nuisance 
case,  the  court  on  March  21,  19^9>  found  defendant  not 
guilty.  At  the  same  time  the  finding  of  not  guilty  was  also 
entered  in  the  zoning  case. 

On  February  7,  1950,  almost  one  year  later,  plain- 
tiff filed  its  petition  asking  the  court  to  expunge  the 
order  of  not  guilty  in  the  zoning  case,  because,  as  it 

alleged,  it  was  the  understanding  of  the  parties  that  the 
nuisance  case  would  be  the  only  pne   heard  esid.   considered 
by  the  court,  and  that  the  zoning  case  v/as  not  to  be  heard 
because  a  certiorari  proceeding  was  then  pending  in  the 
Circuit  Court  of  Cook  County  to  review  the  action  of  the 
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zoning  appeal  beard  involving  the  caae  prcpertyj  that  when 
the  nuicance  and  zoning  cases  were  called,  the  trial  judge 
was.  apprised  of  the  agreement  between  the  parties  net  to 
try  the  zoning  case.   It  prays  that  the  judgment  be  expunged 
because  the  order  enl?ered  by  the  clerk  in  the  zoning  case 
constituted  a  mere  misprision,  and  that  the  record  should 
accordingly  be  corrected. 

An  answer  was  filed  to  the  petition,  which  alleged 
that  the  order  entered  in  the  zoning  case  on  March  21,  19^9 > 
reads  as  follows: 

"The  said  defendant  being  duly  advised  by  the 

Court  as  "CO  his  right  to  a  trial, by  jury, in,  this 
cause, ' Hlects  to  waive  trial  oy   jury,  ana  this  cause 
is,  by  agreement  in  open  Court  between  the  i^arties 
hereto,  subm.itted  to  the  Court  for  trial  v/ithout 

a  jury. 

"How  come  the  parties  to  this  cause,  and  there- 
upon this  cause  comes  on  in  reg-ular  course  for 

trial:  befcr?  the  Court  v/ithout  a  jury  and  the 
Court  having  heard  the  evicence  ana  the  arguments 

of  counsel,  and  being  fully  advised  in  the  premises!, 

enterp  the  following  finding,  to-wit: 

"'The  Court  Finds  the  Defendant  Not  Guilty,' 

"This  cause  coming  on  for  further  proceedings 
hei-ein,  -"  t  is  considered  by  the  Court  that  final 
jud.gment  be  entered  on  the  finding  herein,  that 
the  plaintiff  tahe  nothing  by  this  suit,  and  it  is 
ordered  that  said  defendant  be  and  hereby  is 
discharged. " 

The  answer  further  alleged  that  a  notation  cf  said 
order  _  was  made  on  so.id  date  by  Judge  Cecil  Smith,  the  trial 
judge,  on  his  daily  trial  sheet  for  said  date,  as  will  appear 
mor-  fully  on  said  trial  sheet.   This  latter  averment  in  the 
answer  was  not  denied  by  any  counter-affidavit. 


The  court  consiclered  the  matter  on  the  petition 
and  the  ansi/er  and  t'loir  supporting  af fi davit p, and  entered 
an  order  vacating  the  finding  of  not  guilty  and  judgment 
in  the  zoning  case. 

Plaintiff  has  treated  the  petition  referred  to  as 
ono  ceelcing  relief  under  section  ?2  of  the  Civil  Practice  Act 
in  the  nature  of  a  writ  of  error  coram  nobis,  and  to  declare 
the  entry  of  the  judgment  order  in  the  zoning  case  as  a 
misprision  of  the  cleric,  o.nd  to  correct  sane. 

In  Jacofason  v,  Ashkinaze,  337  111,  l^ll,  followed 
in  People  v.  Bristovr,  391  111.  101,  the  court  said: 

"The  purpose  of  the  x/rit  coram  nobis  at  common 
law,  and  of  the  statutory  mcticn  substituted  fox- 
It  in  this  State,  is  to  bring  before  the  court 
rend.ering  th^  judgment  matters  of  fact  not  _a-Tp earing 
of  re cord, which,  if  known  at  the  time  the  judgment 
was  rendered,  would  have  prevented  its  rendition. 
Illustrations  of  such  matters  are  the  disability 
of  the  pp,rtles  to  sue.  or  defend.,  the,  failure  of 
the  clerk  to  file  a  plea  or  answer,  and  the 
omission  to  interpose,  through  fraud,  duress  or 
excusable  m.istake  and.  without  negligence  on  the 
part  of  the  defendo.nt,  a  valid  d.efense  existing  in 
the  fo,cts  in  the  case.   The  motion  is  not  available 
to  review  questions  of  fact  which  arise  upon  the 
pleo.dings  or  to  correct  errors  of  the  court  upon 
questions  of  la.w,  •"•  ■"-  ■'^'The  essentials  of  the 
proceeding  under  the  statute  are  the  scsiie   as  they 
were  at  common  lav/,"  (italics  ours.) 

The  petition  does  not  set  up  any  fact  v/hich,  if 
known  by  the  court,  v;ould  have  prevented  the  rendition  and 
entry  of  the  judgment  ordesr — that  is  to  say,  any  fact  in  the 
category_  outlined  in  the  cited  case.   If  the  court  v/as 
apprised,  as  the  petition  alleged,  that  it  was  not  to  hear 
and  consider  the  zoning  case,  then  it  necessarily  follows 
that  it  kJicw  of  that  fact  and  not  that  it  was  in  ignorance 
of  the  fact.  Whether  this  petition  be  treated  as  one  in  the 


nature  cf  a  writ  of  error  coram  nobis  or  to  expun^^e  an 
order  entered  by  misprision  of  the  cleric,  the  holding 
in  McGcrd  v.  Brif^Rs  &  Turivas,  338  111.  I58,  164-165, 
is  ccsntrclling  against  plaintiff's  position.   It  vro.s 
there  said: 


"!-.rhile  it  may  not  be  doubted  that  the  court 
has  power  at  all  times,  upon  notice  given,  to 
reform  its  records  so  as  to  make  them  spealc  the 
truth,  whether  such  action  be  tahen  because  of  a 
misprision  of  the  clerk  or  a  malfeasance,  a.nd 
such  o^mendments  may  be  made  at  any  time  as  long 
as  the  court  has  before  it  the  proper  memoranda 
as  the  basis  for  its  conclusion,  (People  v. 
Holmes,  312  111,  28^1-, )  yet  an  order  amending  a 
record  after  the  expiration  of  the  term  at  which 
the  record  is  ma.de  must  be  based  on  some  note  or 
memorandum  from  the  records  or  quasi-recordc  of 
the  court,  or  on  the  judge's  minutes,  or  some 
entry  in  some  book  required  by  lo.w  to  be  kept,  or 
in  the  papers  on  file  in  the  cause.  It  cannot  be 
determined  from  the  memory  cf  witnesses  or  by  the 
recollection  of  the  judge.   The  record  of  the 
court  im-Qorts  absolute  verity,  and  the  note  or 
memorandum  which  would  authorize  its  amendment 
a.fter  adjournnont  of  the  term  must  necessarily 
be  a  note  or  mer.oro.ncum  v/hich  could  bo  said 
to  have  been  made  by  the  judge  or  pursuant  to  a 
requirement  of  the  judge  or  of  the  law.  (If e si ey 
Hospital  v.  Strong, 233  111.  153.)  After  the 
adjour-nment  of  a  term  of  court  at  which  a  judgment 
is  entered  it  cannot  be  set  aside  or  overcome  by 
affidavit.  (Loew  v.  '  Iraus-oe,  320  111.  2k-l^; 
People  V.  '/Jeinstein,  293  id.  264;  Kelly  v.  City 
of  Chicago,  148  id  90.)  In  this  case  there  is  no 
note  or  memorandum  indicating  a  material  misprision 
of  the  clerk  concerning  the  order  actually 
entered.  *  *  ^'' 

»*  «-  %   Under  section  89  a  final  Judgment  or  order 
can  be  reversed  or  recalled  after  the  term  of 
court  at  whJ.ch  it  v;as  entered,  for  such  errors 
of  fact,  only,  as  could  have  been  corrected  under 
a  writ  of  error  coram  nobis.  The  motion  or 
petition  provided  by  section  89  is  the  commence- 
ment of  a""  new  suit.   The  error  of  .fact  which  nay 
be  assirned  in  such  proceeding  must  be  of  some 
fact  unknovm'to  the  court  at  the  time  the_  judgment 
was  rendered,  as  well  as  one  which  would  have, 
precluded  the  rendition  of  the  judgment  had  it  been 
within  the  knowledge  of  the  court  at  the  time. 
The  error  of  fact  alleged  must  not  be  one  ar)r:)earing 
en  the  face  of  the _ record  or^one^  ccntr-iiicting 
tj^jf^  .•f'ind'ng  of  thR  r.r.urt."  (italics  ours.) 
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As  already  pointed  out,  the  ansv/er  to  the  petition 
allet;ed  that  the  trial  judge  nade  the  notation  on  his  daily 
trial  sheet,  directing  the  entry  of  the  order  in  question, 
a,nd  v/as  not  denied  by  any  c cunt er—afTi davit.   Therefore,  the 
note  or  memorandum  of  the  trial  judge,  which  the  plaintiff 
must  rely  uipon  to  correct,  the  record,  could  not  support 
the  position  of  plaintiff.   The  rule  of  long  standing,  that 
a  i^ecord  imports  verity  and  cannot  be  impeached  or  corrected 
except  in  the  precise  modes  prescribed  by  law,  is  a  salutary 
one,  and  should  be  acliered  to  even  though  it  may  appear  to 
afford  a  technical  advantage  to  the  one  seeking  to  sustain 
the  record. 

The  Municipal  Court  was  without  jurisdiction  to 
enter  the  order  vacating  the  judgment  order  of  Mo.rch  21, 
19^9;  and  accorc'Lingly  the  order  is  reversed, 

ORDER  REVERSED. 
Niemeyer,  P,  J,,  and  Tuohy,  J,,  concur. 
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ViR,    oT'uSTICS  FSIi-IBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff,  as  beneficiary  in  a  policy  issued  by 
defendant  on  the  life  of  her  son,  John  Fronczke,  deceased, 
brought  an  action  to  recover  the  amount  of  the  policy.   A 
trial  Kith  a  jury  resulted  in  a  verdict  and  Judgment  for 
02,OCfO  for  plaintiff,  from  which  defendant  ai:)peals. 

Deceased  v/as  employed  by  the  Parisian  Novelty 
Company,  as  a  plastic  v.'orher,  for  approximately  four  years 
before  his  death.   The  company  in  February,  19'-7;  took 
out  a  group  insurance  policy  covering  its  employees,  including 
deceased,  and  a  certificate  in  the  amount  of  i^2,000  was 
Issued  to  deceased,  naming  plaintiff,  his  mother,  as 
beneficiary.   The  certificate  contained  a  provision  that 
"All  rights,  privileges  and  benefits  are  governed  by  the 
provisions  of  the  C-rcup  Policy,"   The  group  policy  contained 
these  pr'ovisions: 

"The  Employer  shall  furnish  the  Company  with  the 
names  of  all  Employees  initially  insured  and 
of  all  Employees  who  from  time  to  time  become 
eligible  for  insurance  in  accordance  v:ith  such 
Plan,  and  of  all  Employees  vrhose  Insurance 
toOases  through  termination  of  era'  loyraent  or 
othei'Vfisc  prior  to  discontinuance  of  this  Policy,  . 
together  with  the  respective  dates  and  other 
necesaary  data  to  determine  the  premiums  hereunder. 


It  -Yf     -^  ■» 

" CONVERSION  PRIVILEGE : — 
II  ^:-  *  * 

"In  case  of  termination,  for  any  reason  whatso- 
ever, of  employment  of  any  Employee,  while  insured 
under  tills  Policy,  such  Employee  shall  be  entitled 
to  have  issued  to  him  by  the  Company  without 
further  evidence  of  insurability,  and  upon  applica- 
tion made  to  the  Company  x^rithin  thirty-one  days 
after  such  termination  and  upon  the  pa.yment  of 
the  premium  applicable  to  the  class  of  risks 
to  which  he  belongs  and  to  the  form  and  ai-jount 
of  the  Policy  at  his  then  attained  age,  a  policy 
of  life  insurance,  in  any  one  of  the  forms 
custonarily  iGSUGC'.  by  the  Company,  except  term 
insurance,  in  an  amount  equal  to  the  amount  of 
the  Employee's  protection  under  thie  Policy  at  the 
time  of  the  termination  of  his  employment.   Upon 
the  death  of  any  such  Employee  during  such 
thirty-one  day  period  and  before  any   such  individual 
policy  has  become  effective,  the  amount  of  insurance 
fG3?  which  such,  Employee  was  entitled  to  r.iahe 
application  shall  be  payable  as  a  death  benefit 
by  the  insurer,  *  ••>'  •"• 

"TERMIITATICN  OF  INDIVIDUAL  INSURANCE :- 

"The  Insurance  of  any  Employee  covered  hereunder 
shall  terminate  upon  the  happening  of  either 
one  of  the  fol.lovring  events,  whichever,  shall 
first  occur:  '-^  ■^^  ^^-      (o)  Termination  of  -lis  employ- 
ment xvith  Employer  ■^^   '"'  '"-7"^^    (Italics  ours, ) 

The  detei'm-lning  questions  upon  this  appeal, 
upon  the  facts  presented  in  this  record,  are,  when  did  the 
employment  of  deceased  terminate,  and  did  his  death  occur 
within  the  thirty-one  day  period  of  such  termination  under 
the  quoted  conversion  privilege  in  the  policy? 

It  aippears  without  dispute  from  the  testimony 
of  Victor  Joseph,  vice-president  of  the  employer  company, 
called  by  plaintiff  as  her  v/itness,  that  deceased  about_ 
August  15,  19^7,  applied  to  him  for  a  leave  of  absence, 


dece?.sed  explaining  to  him  "that  he  was  planninpi:  on  leavinp-- 
the  concern  to  go  in  business  for  hinself";   that  there 
was  a  question  in  his  mind  as  to  whether  he  was  going  to 
be  successful  in  this  contemplated  business,  and  stating 
that  if  it  proved  unsuccessful,  he  would  like  to  be  able 
to  come  bach  to  his  job;  that  the  witness   told  deceased 
that  the  company  did  not  issue  leavffi  of  absence,  but  that 
if  his  position  were  open  or  they  had  an  opening  for  him, 
"we  would  cei'tainly  be  more  than  glad  to  have  him  bach 
because  he  was  leaving  in  good  grp.ce,  and  he  was  a  good 
worher,   '-Jith  that  understanding  he  left";  that  he  told 
him  if  he  came  boxh,  he  woulo.  be  treated  as  a  new  employee; 
that  the  witness  saw  deceased  quite  often  after  August  I5; 
the.t  the  vritness  talhed  with  deceased  again  about  three 
or  four  T/eeks  after  he  "left"  the  concern.   The  witness 
testified,  "He  called  about  that.   I  talked  to  him,   I 
recognized  his  voice.   Ke  said  he  did  not  believe  his 
business  was  going  to  prove  succescful  and  he  v/anted  to 
know  whether  or  not  he  could  'come  back  to  work',  and  I  . 
told  him  at  tho.t  time  that  he  could,  and  then  he  cone   in, 
I  spoke  to  him  in  the  building  itself  at  our  front  entrance, 
o.nd  at  that  time  ho  sa.id  he  came  in  there  and  he  v:anted 
to  make  sure  about  r-etting  his  job  back,  and  I  told  him 
Yes,  he  would  get  his  same  job  back  because  wo  had  not 
filled.it.  So  he  said,   'That  is  fine,   I  will  be  in  next 
IConday,  *   That  is  the  last  time  I  spoke  to  him.   I  never 
saw  him  a,f ter  that. "   Mo  mention  was  made  of  insurance  or 
seniority  rights,  tut  that  "when  he  came  back  in,  v;e  v;ould 


-fcal-o  care  of  cj.l  our  prc:lii-inary  work  that  ve   had  to 
clo  before  ve   hir^any  n-v;  employee."   The  employees  paid 
no  part  of  the  premium  under  the  group  insurance  policy. 
The  entry  ap-oearing  on  the  employment  card  record  of 
deceased,  regularly  hept  in  the  files  of  the  company, 
"L.C.,  3/30 A!-?,"  meant  he  left  company  on  that  date,  and 
v;as  oo.de  under  his  supervision  and,  direction  and  vas 
forwarded  to  the  insurance  company. 

The  last  pay  checlc  v/hich  deceased  received  from 
his  employer  vras  for  the  week  ending  prior  to  Labor  Day  of 
19A''7.   Plaintiff  testified  that  on  Tuesday  following  Labor 
Day,  she  x;ent  to  the  bedroom  of  deceased,  found  him  asleep, 
she  woke  him,  and  then  he  ^'ont  to  the  telephone  and  made 
o.  call,  and  she  heard  him  say,   "Co.n  I  take  off  todo.y? 

1  want  to  be  hom.e,"   Neithei-  the  nurfocr  he  called  nor  the 
person  to  whoE  he  spoke  is  identified.   The  witness  Joseph 
denied  he  had  any  call  from  deceased  on  that  day  or  heard 
any  such  request.   Plaintiff  further  testified  that  she 
spent  all  that  do.y  v;ith  her  son;  that  he  closed  a  deal  for 
a  po.rtnei=ship  interest_  in  a  tavern;  that  a  lease  was  made 
out  to  the  partnership,  Frcnczkc  and  Borlouslci;  that  the 
lease  was  fcr  three  years  with  a  tv:o  year  option;  that  for 
the  next  week_  or  ten  days  after  the  purchase  of  the  partne3>- 
ship  interest,  he  slept  in  a  rocn  above  the  tavern; 

that  on  Thursday  following,  deceased  disappeared;  that 
nothing  was  heard  of  him  until  more  than  a  week  after  his 
disappearance;  that  he  called  plaintiff  from  Florida  about 

2  o'clock  in  the  morning  and,  complying  with  his  request. 
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she  telegraphed  hln  O65. through  the  Western  Union  Telegraph 
Company  on  September  19,  19^7;  that  deceased  cane  hone 
the  Sunday  follov/lng  the  sending  of  the  money;  that  he 
slept  continuously  for  fourteen  hours;  thrt  at  the  end 
of  that  wcel:  he  again  diso.ppeared,  and  she  did  not  see  him 
again  until  after  his  death  on  October  4.   Deceased  never 
returned  to  the  tavern  after  his  first  disappearance. 

Plaintiff  contends  that  there  is  no  evidence 
of  termination  of  employment  of  deceased  prior  to  his 
death;  that  defendant  had  the  burden  of  proving  such 
termination  to  escape  liability  on  the  policy ;and further  that?^ 
contract  \\ras  entered  into  January  23,  19^7»  between  the 
employer  and  the  union  of  T-rhich  deceased  x-/as  a  member, 
governing  the  hours,  vrages  andcondltlona  of  labor  of  the 
employees,  including  deceased;  that  Article  VIII  of  said 
contract,  relating  to  seniority,  provides: 

"SEIJIORITY 

"Section  9.   An  er.ploye  shall  lose  his  seniority 
rights  and  his  continuity  of  employment  under 
the  follov/lng  conditions  only: 

n  -X-  •;;-  * 

"(c)  If  he  is  absent  from  vrorh  for' three  wcrhing 
days  vrithout  notifying  the  Company,  e::cept  in 
cases  of  accident  or  Illness  vrhere  the  em-ployo 
Is  unable  to  notify  the  Company;" 

that  under  said  provision  the  employer  could  not  have 
rightfully  discharged  deceased  before  September  5,_19^7j 
i/hich  was  three  worhing  days  after  August  30,  19^7»  f^nd 
since  deceaaed  ciied  within  the  thirty-one  day  period 
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follox-.dnG  Septenber  5>.  19^-7,  cefendant  therefore  becane 
llr.ble  upon  the  policy, 

\io   cannot  agree  with  plaintiff's  contentions. 
The  evidence  for  plaintiff  clearly  demonstrates  a  temi- 
nation  of  enploynent  nore  than  thirty-one  days  prior  to 
the  death  of  the  insured.   The  entire  conduct  of  the 
insured  is  consistent  with  the  position  tahen  by  defendant 
that_  the  insured  quit  his  enploynent  with  the  understanding 
that,  if  his  business  venture  proved  unsuccessful  at  any 
tine  thereafter,  he  could  return  to  his  enployer  if  there 
vras  an  opening.   The  record  of  enploynent,  as  already 
pointed  out,  recorded  the  fact  that  insured  left  the  conpany. 

The  provisionin  the  labor  contract  referred  to, 
relied  upon  by  plaintiff,  is  net,  in  cur  opinion,  applicable 
here,  since  it  refers  only  to  the  no.tter  of  seniority 
rights.   It  has  no  relation  to  the  ternination  of  enploynent 
in  the  instant  case,  under  the  circunstances  disclosed. 

The  trial  court  should  have  directed  a  v.:rcd.ct 
for  the  dcfGndo,nt  at  the  close  of  all  the  evidence,  or 
subsequent  to  the  vercact  should  have  allowed  the  notion 
of  j.efcndant  for  judgment  notwithstanding  the  verdict. 
Plaintiff  is  not  entitled  to  recover,  and  the  judgnont  is 
reversed, 

REVERSED. 
Nieney or, ^ P, J. ,  concurs. 
Tuohy,  J,,  dissents, 

OVER 


Tuohy,  J,,  dissents. 

The  policy  of  insurance  here  involved  provides 
that  it  shall  ternlnate  upon  the  ternination  of  insured's 
enploynent — extended  by  a  31-c'-ay  grace  period.  Establish- 
nent  of  the  date  of  the  terninaticn  of  er.plcynent  of 
plaintiff's  intestate,  hereinafter  referred  to  as  enployee, 
is  the  ultinate  fact  deterninative  of  the  issues  herein. 

It  is  not  contended  that  the  enployee  expressly, 
or  in  an"/  for::al  sense,  resigned;  .  neither  is  there  any 
contenticn  that  he  was  discharr'ed.   The  enployee  failed 
to  report  for  work  on  Tuesday,  Septenber  2,  19^7^  follov/lng 
the  3— clay  Labor  Day  vacation,  under  circunstances  fron 
v;hich  the  majority.  Infers  that  he  ternlnated  his  enploynent 
on  Au::ust  30,  19^7.   The  enployee  died  October  ^■,    19^''7, 
without  having  resuned  his  enploynent. 

This  inference  disregards  the  terns  of  the  contract 
of  en/lojT.iGnt  herein,  Section  9,   Article  VIII,  of  i;hich 
provides: 

"An  enploye  shall  lose  his  seniority  ri;;hts 
and  his  continuity  of  enploynent  under  the 
following  conditions  only: 

(a)  If  he  resigns. 

(b)  If  he  is  discharged  for  just  cause. 

(c)  If  he  Is  absent  fron  worh  for  three, 
worlcing  days  without  notifying  the  Conpany, 
except  in  cases  of  accident  or  illness  *  *  *," 

There  vras  no  express  or  fornal  resignation  and  there  was 
no  c'J.scharge;  the  enploynent  ternination  nust,  therefore, 
be  found  under  section  (c)  above.   Under  this  provision, 
however,  there  was  no  right  of  ternlnatlcn  in  the  cnployor 
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until  throe  days  after  the  failure  of  the  oriployee  to  return 
to  v;orh.   This  would  place  the  earliest  date  the  enploynent 
could  be  terninated  on  Septenber  5th,   Thereafter  vrould 
ensue  a  g^^^ce  period  of  3I  days  which  continued  the  insurance 
in  force  until  after  insured's  death  October  ^th,   ilor  nay 
it  be  held  by  this  court  that  there  was  an  inplied  resignation 
under  the  facts  and  circunstances  set  forth  in  the  najority 
opinion.   The  jury  by  their  finding  in  favor  of  plaintiff 
decided  that  the  contract  did  not  so  terninate. 

The  majority  opinicn,  by  this  reversal,  has  held 
as  a  no-tter  of.  law  that  the  er^ploynent  contract  terrdnated 
on  Au[;ust  30th,   In  r.y  opinion  the  evidence  dues  not  justify 
such  a  conclusicn.   Where  reasonable  nen  acting  within  the 
lir.iits  proscribed  by  lav;  night  reach  different  conclusicns, 
or  different  inferences  could  reo.sonably  be  drawn  fron  the 
a&iitted  or  established  facts,  the  question  is_one  of  fact 
for  the  jury,   Mueller  v.  Phelps,  252  111.  63O,  63^-. 

The  judgnent  of  the  Superior  Court  of  Cool: 
County  should  be  affirned. 
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im,    JUSTICE  TUOKY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  .Ms  suit  in  forcible  entry 
and  detainer  in  the  Municipal  Court  of  Chicap-o  for 
possession  of  prenises,  a  portion  of  which  was  occupied 
by  defendant,  and  for  rent  due  thereon.   The  cause  was 
tried  by  the  court  without  a  Jury,  and  frcn  a  jud[:;nent 
for  defendant,  plaintiff  appeals. 

Plaintiff  is  the  ox>rner  of  a  building  located 
at  ^22^  West  Fullerton  Avenue  in  the  City  of  Chicago, 
Defendant,  a  physician  and  surgeon,  had  leased  space  in 
the  building  since  January,  19^0.   He  occupied  tv/o  roons 
of  a  six-roon  apartr.ient  as  a  doctor's  office  and  reception 
roor.,  the  balance  of  the  apartnent  being  used  as  living 
quarters  oj   persons  not  parties  here,  who  rented  fron  ^.nd 
paid  their  rent,  until  19^5,  directly  to  the  plaintiff, 
Scnetine  in  the  year  of  19^5  plaintiff  and  defendant  had 
a  conversation  vrith  reference  to  procuring  a  doctor  as 
tenant  for  the  space  theretofore  used  as  an  apartnent. 

Plaintiff  /.maintains  that  there  xras  an  oral 
agreement  nade  in  May  of  19^5  between  plaintiff  and  defen- 
dant v/hereby  defendant  rented  the  entire  six  rooms  at  a 
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nonthly  rental  of  $72.50;  that  in  Juno  of  19^^?  the  rent 
\TC.Q   increased  to4?S2.50  and  in  October,  19'^7,  to  $100,00; 
that  defendant  subleased  that  portion  of  the  prenises  which 
was  not  occupied  by  hin  for  professional  purposes. 

Defendant  r.iaintains  that  there  was  never  any 
agreenent  between  plaintiff  and  defendant  for  the  leasing 
by  defenaant  of  any  space  other  thfen  the  two  roons  used  as  an 
office;i::i  that  after  19^5 >  bein(_;;  unable  to  procure  a  pro- 
fessional tenant,  he  collected,  as  the  agent  of  plaintiff, 
the  rent  for  the  renainder  of  the  six  rcons  other  than  that 
occU'Oied  by  hin  nerely  as  an  accommodatlonf or  plaintiff. 

It  appea.rs  furt'ier  that  in  J'uly,  19^9 >  there  wa.s 
a  conversation  between  plaintiff  and  defendant  in  v/hich 
plaintiff  sought  to  increase  the  office  rent  to  E^ICO.OO, 
for  the  nonths  of  Jul;/,  August,  and  Septenber,  and.Oi25.OO 
fron  October  on,  the  rental  for  the  flat  to  be  037.50  r<.s 
theretofore.   An  altci^native  proposition  was  subnittcd, 
that  if  defendant  would  vacate  the  prenises  on  August  31st 
there  would  be  no  increase  for  rent.   Defendant  ncved  fron 
his  office  on  August  13th.   Pl.aintiff  testified  that  defendant 
vacated  only  that  i3ortion  of  the  prenises  occupied  as  on 
office,  and  that  not  conpletely,  but  that  the  portion 
occupied  as  living  quarters  continued  to  bo  occupied  by 
defendant's  subtenant.   He  further  testified  that  the  ]:cys 
to  the  prenises  were  never  turned  over  to  hin.   Defendant 
testified  that  he  vacated  the  two  rc^ns  occupied  as  office 
and  reception  rcon,  whAch  he  insists  arc  all  that  he  leased 
fron  -rlaintiff. 
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The  entir-G.natt.r  thus  resolves  itself  into  an 
issue  of  fact  as  to  v/hether  or  net  the  leasing  v/as  of  tvro 
roons  or  of  the  entire  slx-r'oon  a.partr.-ent.   There  i;as  no 
substantial  corroboration  offered  on  either  side — it  being 
plaintiff's  testinony  at^ainst  defendant's,  ¥e  have  frequently 
held  that  where  the  evidence  is  heard  by  the  trial  judr^'e 
who  sees  the  witnesses  and  hears  then  testify,  he  has  a 
better  opportunity  for  deterninlng  the  vrei[;;ht  -and  crec'At 
that  should  be  c:iven  their  tostinony  than  does  a  court  of 
revieVj  and  under  such  circunstances  a  court  of  revievr  will 
not  cJ-sturb  the  findinf-s  of  the  court  unless  -nanifestly 
and.  palpably  wrong.   In  .re  Estate  of  Sandushy,  321  111, 
App,  1,  I'Je   are  unable  to  say  on  the  record  before  us  that 
the  trial  court's  findings  were  raanifestly  ag'ainst  the 
weight  of  the  evidence,  '.        • 

--.The  Judgnent,.  of  the  Municipal  Court  of  Chicago 

is  af  fixraed,  ■       ■      . 

.....  AFFim-SD. 

Iliencyer,  P.  J.,  and  Feinbe-.g,  J.,  concur. 
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im.  JUSTICE  TU0P3:  DELIVERED  THE  OPINION  OF  THE  COURT. 


Defendp.n-'G  appeal g  fron  a  judgnent  entered  on  a 
verdict  for  01Oj5OO  returned  by  a  jury  In  the  Superior 
Court  of.  Code  County  in  -an  action  for  danar;eG  for  perconal 
injurien. 

The  accident  happened  about  10:00  p,n, . Decenber 
26,  19^7j  neo.r  the  interncction  ot   Ncrthi/ent  Kighvray  vrith 
Long  Avenue  in  Chicar-o,  IllinoiG,  v/hen  plaintiff,  in  the 
act  of  croGcinr;  Gaid  hii^'hiray  from  v/ect  to  eact,  wac  ctruck 
by  0.  notor  vehicle  driven  by  defendant  in  a  ncrthvreGterly 
direction,   NorthvreGt  Kirdiway  at  the  point  where  the 
accident  happened  Ig  a  thirty-foot  Gtreet  extending  couth- 
eartcrly  to  northwesterly.   LonL-;  Avenue  runs  in  a  northerly 
direction  fron  the  northeast  curb  of  KorthvreGt  Hlf;;hway, 
A  third  Gtreet,  Arcyle,  rune  in  a  generally  easterly 
direction  and  converges  with  Long  Avenue  at  the  northeast 
curb  line  of  Northwest  Highway.   Both  Long  Avenue  and 
Argyle  Street  terninate  at  Northwest  Ki:;hwo,y,   Paralleling 
NcrthweGt  Highway  are  the  trachs  of  the  Chicago  and  North 
IJontern  Railway  Conpany,  and  between  the  trac]:G  and  North~ 


wc 


t  Highx/ay  ic  the  Jefferson  Park  railway  station.   Vehicular 


traffic,  as  well  as  pedestrian,  reaches  the  railway  station 
fron  Northwest  Highway  by  neans  of  a  seni-circular  concreto- 
pa.ved  di'^ivc. 
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The  place  where  plaintiff  Gought  to  cross  the 
hi chway,  _  about  op-pocite  the  center  of  the  seni-circular 
dJTlvevo.yj   vrac   unr.iarlcGd  by  painted  boundary  lines  or 
otheririse,  although  there  was  evidence  tendin^T  to  show 
that  it  was  custonarily  used  by  pedestrians  for  crossing 
the  street  frpn  the  railv/ay  station  to  the  vrall:  on  the 
opposite  side. 

Considerable  controversy  arises  over  whether  or 
not  the  place  whei'O  plr'O.ntiff  Gou.':ht  to  cross  was  a  cross— 
walh.   Several  of  the  vritnesses  so  referred,  to  it,  but 
dcfend^Jit  argues  vigorously  tho.t  it  was  not.  ¥e  conclude 
fror;.  the  evidence  in  this  record  that  the  trial  court 
properly  treated  the  natter  as  a  question  of  fact.   This  being, 
so,  it  was  not  error  to  c;lve   an  instruction  defining  crosswalk, 

Conplcilnt  is  nado  by  the  defendant  that  plaintiff 
is  guilty  of  contributory  negligence  as  a  natter  of  lav/. 
It  would  unduly  extend  this  opinion  to  review  all  the 
conflicting  testinony,  but  sufficient  evidence  appears 
in  the  record  to  raise  a  q_uestion  of  fact  as  to  plaintiff's 
contributory  negligence. 

The  principal  question  for  our  consideration 
is  the  adxiisslon  in  evidence  by  the  trial  court,  on  rctipn 
of  plaintiff,  of  a  police  report,  plaintiff! s  exhibit  3^, 
This  police  report  v/as  clearly  inadx^isrible.   D'Oran::o  y, 
Lacny,  330  111.  App.  333;  Ko shins  v.  Zlmcrnan,  33^  m. 
App.  395.   Counsel  for  plaintiff  recognized  that  the  dccu- 
nent  was  inadnissible,  and,  in  response  to  the  court's 
questioning  as  to  whether  he  intended  to  introduce  it  in 


evidence,  stated  that  he  concidered  it  inproper.  However, 
a,fter  further  questioning  by  the  court,  counsel,  presunably 
concluclnf;;:  the.t  the  Jury  nirht  drav  inferences  unfavcrp.ble 
to  his  cause  if  he  persisted  in  his  refusal,  cfvered 
the  docur.ient  in  evidence — obviously  arainst  his  better 
jud:'nent.   Over  defendant's  ob^jecticn  the  docunent  was 
ad-iitted. 

The  fact  that  the  error  was  invited  by  the  trial 
judr;e  renders  it  none  the  lers  prejudicial,  Paiji^a  v,  Zatz, 
3--.1-0  111.  App.  .  6^2.   Counsel  nov;  contend  that  the  docur.ent, 
while  acijiittedly  inproper,  _  war.  not  prejudicial.  Vie   do  net 
agree  with  this  contention.   These  police  officers  v/ho 
si.:'ned  the  report  were  not  present  at  the  scone  of  the 
accident,  and  t'^eir  only  infor-vation  as  to  the  facts  was 
heo.rsay.   The  statement  that  the  defendant  was  driving 
too  fast  under  existing  conditions  cle.'rly  invaded  the 
province  of  the  j  -ry.   In  effect,  the  jury  were  advised  by 
officers  of  the  lavr,  with  the  capparent  apprcvo.1  of  the 
trial  judge,  that  the  ac^ioent  was  the  fault  of  the  defendant, 
Tn.Q   testir:cny  was  extrer.cly  prejudicial. 

Plaintiff  urges  tha'c  proper  objection  was  not 
D.ade  to  this  testimony,   VJe  disagree.   Defendant  nade  a 
general  objection  before  being  called  upon  by  the  court  to 
particularize.   The  adjaissibility  of  this  docur.ont  raised 
a  question  of  substo.nce  as  distintuishcd  fron  one  of  nere 
foi-n,  and.  its  ccnpetency  was  properly  raised  by  general 
objection. 


For  eri-'or  in  the  adnlGcion  of  this  dccunent, 
the  Judgnont  of  the  Superior  Court  of  Cc  ol:  County  is 
reversed  and  the  ccuse  renanaed  for  a  nev.f  trial, 

REVERSED  AI'ID  RE!:ANDED. 
Nieneyor,  F,  J,,  and  Feinberp:,  J,,  concur. 
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i\j  '  HAY  E,  LANE,  '       ) 

,  F  .      Appellee,       )   APPEAL  FROM 

y  )  ^^ 

V.  )   COUNTY  COURT 

■  ) 

VJlLLIAl'i  ESTEP   and  DORA  ESTEP,  )        COOK   COUNTY 
Appellants.         ) 

^      3  4      ■    ■ : 

MR,  JUSTICE  TUOHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintifi"  Ray  E,  Lane,  a  licensed  attorney  of 
this  State,  sued_  defendants  Wlllian  Estep  and  Dora  Estep, 
husband  and  wife,  for  legal  services  rendered  and  expenses 
paid  on  behalf  of  both  defendants  durinc  the  period^ 
beginning  Novenber  l6,  19^5 >  and  ending  Deccnber  26,  19~\-7» 
There  ■"•as  a  trial  by  a  jury  and.  verdict  for  plaintiff  in. 
the  sun  of  S1900,  fron  which  onount  a  renittitur  of  l?106.37 
was  voluntarily  entered  by  the  plaintiff,  and  judcnent 
for  ■;)1793.o3  entered  upon  the  vo::-dict  so  renitted. 

It  is  contended  that  the  verdict  of  the  jury 
is  contrary  to  the  nanifest  weif.:ht  of  the  evidence.   ¥e 
consider  it  unnecessary  to  set  forth  in  detail  the  volu'-'.inous 
evidence  in  the  case.   It  is  not  disputed  that  plaintiff 
was  hired  as  an  attorney  by  the  defendant  Willian  Estep  to 
represent  hin  in  a  nunber  of  natters  requiring  legal  services 
to  be  perforned  in  the  City  of  Chicago  and  other  places, 
and  that  at  the  tine  that  plaintiff  was  hired  the  defendant 
Dcra  Estep  was  present  a.nd  a  party  to  the  negotiations 
leacUng  up  to  the  retaining  of  plaintiff  as  attorney  In. 
natters  in  which  both  defendants  were  directly  involved. 
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Ncr  is  it  disputed  that  iron  riovenber  l6,  19^5,  until 
December  26,  19'^7j  plaintiff  perfornod  nu-.ercus  services, 
in  natters  in  which  defendant  lifillian  Estep  was  involved. 
The  cUsputed  questions  are  the  clains  that  plaintiff  had 
been  paid  in  full  for  the  services  pcrforned;  that  he  had 
nade  nunerous  char£:es  and  overahara-es  for  which  proper 
credits  were  not  £:ivenj  that  plaintiff  had  received  and 
accepted  the  sun  of  Ol667,35  frcn  defendants  under  circun- 
Gtances  anountin;"j  to  accord  and  satisfaction;  and  that 
thei^e  was  no  proof  that  the  anount  charged  by  plaintiff 
was  a  reasonable  anount. 

Conflicting:  tostincny  on  each  of  these  points 
we-s  introduced,  Wncre   the  evidence  is  conflicting,  it  is 
the  duty  of  the  jury  to  detornine  the  facts  and  an  Appellate 
Court  is  not  justified  in. substituting  its  judgnent.fcr 
that  of  the  jury,   Oran  v,  Kraft-Phenix  Cheese  Corp.,  32i^ 
111,  Ap".,  ^1-63,   There  \ic.s   anplc  evidence  to  aubstantiate 
the  plaintiff's  ecat©atl©ias-dn  this  recoi-*d  if  believed  by 
the  jury,  and  v;e  cannot  say  fron  a  review  of  the  entire 
record  that  the  result. arrived  at  is  against  the  nanifest 
weight  of  the  evidence. 

Defendants  also  urge  that  plaintiff's  clain 
against  Dora  Estep  is  barred  by  the  statute  of  frauds 
Inasnuch  as  her  undertaking  was  one  to  answer  fcr  the  debt 
of  another  person  and  vras  not  evidenced  by  a  v/riting.   We 
think  a  question  of  fact  was  properly  raised  under  the 
evidence  in  this  case  as  to  whether  or  not  Dora  Estep  vras 
a  principal  in  the  transaction  and  vrhether  the  obligation 
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as  to  her  i/as  a  -prlnary  one.   The  verdict  of  the  jury  has 

clecided  this  question  adversely  to  defendant  Dora  Estep's 

contention, 

¥e  have  excuained  the  instructions  conplainod  of 
and  we  find  no  reversible  error  contained  thcr>ein. 

The  judgnent  of  the  County  Court  of  Co oh  County 
is  therefore  affirned, 

AFFIRMED. 

Nieneyer,  P.  J.,  and  Fcinbcrg,  J.,  concur. 
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In  the  Matter  of  the' Estate  of" 
ll'^THA  CZECH  SRITSCH,  Deceased. 


HENRY^O.  CZECH,  inc"J.vi dually  and  as 
Conservator  of  the  Estate  of  Else 
Czech,  an  incompetent,  et  al., 


Appellants, 


C-USTAY  E.  ISITSCH, 


Appellee, 


APPEAL  FROM 
CIRCUIT    COURT 
COOK   COUiTTY 


3  4^  ±.ii«  ^o^ 


Iffi.  JUSTICE  TUOKT  DELIVERED  THE  OPIKIOIJ  OF  THE  COURT. 

Elizabeth  Sebeck,  Henry  Czech,  Myrtle  CE.ech,  e.nd 
Else  Czech  by  her  conservator.  Henry  Czech,  filed  their 
petition  in  the  Probate  Court  of  Cook  County  to  correct 
a  declaraotion  of  heirship.   They  allege  thenselves  to  be 
the  surviving  brotl\er  and  sisters  and  heirs  at  law  of 
Martha  Czech  Kritcch,  deceased.   In  the  table  of  heirship 
C-ustav  E,  Kritsch  I'as  declared  an  heir  at  law  and  surviving 
husband  pf  Martha  Czech  Kritsch,   Petitioners  allege  that 
C-usatv  E.  ICritsch  vjas  not  the  la^-ful  hu3ba,nd  of  the  deceased 
Martha  Czech  Kritsch,  by  reason  of  the  fact  that  C-ustav 
and  Martha  were  first  cousins  and  that  their  alleged 
marriage-  was^  incestuous  and  void  by  virtue  of  chapter  89, 
paragi^aph  1,  Illinois  Revised  Statutes,  entitled  Marriages. 
Motion  to  strike  the  petition  alleged  that  C-ustav  E,  Kritsch 
was  the  lai/ful  husband  of  Martha  Czech  Kritsch  at  the 
tine  of  her  decease,  and  denied  that  he, was  a  cousin  of 
the  first  blood  of  Martha  Czech  Kritsch,   After  a  lengthy 
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heo.ring  in  the  Probate  Court  the  petition  wac  Olscissed, 

The  matter  was  appealed  to  the  Circuit  Court  of 
Cool:  County  where  there  is  a  hearing;:  de  novo,  at  the 
conclusion  of  which  the  court  found  that  the  evidence 
presented  by  the  petitioners  was  insufficient  to  prove 
that  the  relationship  of  first  cousin  existed  between 
respondent  and  deceased,  denied  the  relief  prayed  for 
in  the  petition,  and  assessed  costs  against  the  respond- 
ent.  Objections  were  filed  to  the  entry  of  said  order, 
and  a  further  order  irc.s    entered  on  the  sane  day,  March 
3 J  1950 7  overruling  and  denying  the  objections  and  excep- 
tions of  the  petitioners  to  the  prior  oro.er.   From  these 
oi'ders.  of  the  Circuit  Court  the  matter  comes  h^re  on 
appeal. 

The  statute  is  clear. that  marriages  between  first 
cousins  are  incestuous  and  void.   The  principal  conten- 
tion is  that  the  finding  of  the  Circuit  Court  of  Cool- 
County,  to  the  effect  that  decedent  and  respondent  v/cre 
not  first  cousins,  is  against  the  manifest  weight  of 
the  evidence.   Complaint  is  also  made  of  failure  of 
the  trial  court  to  permit  facts  to  be  intro4uced 
in  evidence,  oJ. though  no  remandment  order  or  new  trial 
is  sought. 

The  undisputed  evidence  establishes  that  respond- 
ent G-ustav  S.  Kritschcamc  to  this  country  from  C-orraany 
on  September  I3,  1930,  being  then  of  the  age  of  twonty- 
five  years.   On  the  following  day  ho  was  met  at'  Chicago^ 
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Illino3.s,  by  the  decedent  Martha  Kritsch,  her  sister, 

Irene  Stoker,  and  the  latter' s  husband.  A,  H,  Stoker. 
Later  Gustav  Kritsch  v/ent  to  the  home  of  Martha,  where 
he  maintained  lodgings  until  his  marriage  to  Martha,  in 
Chicago,  Illinois,  on  December  21,  1930.  Gustav  and 
Martha  Kritsch  continued  to  live  together  as  husband 
and  wife  until  the  latter' s  death  on  September  10,  19^1-^. 
Ko  children  \'/cre  born  of  the  marriage.  On  September  7, 
19^5?  Irene  Stoker  filed  her  petition  in  the  Probate 
Court  of  Cook  County  to  amend  the  table  of  heirship  on 
the  same  grounds  upon  v/hich  the  present  petition  is  based, 
The  record  shows  that  some  settlement  was  afterwards  made 
V7ith  Irene  Stoker  and  she  is  not  a  party  to  the  present 
proceedings.  Some  three  and  one-half  years  after  the 
death  of  Martha,  in  March  of  19^3,  the  present  petition 
was  filed. 

The  disputed  contention  of  petitioners,  that 
respondent  and  deceased  were  first  cousins,  rests  wholly 
upon  the  testimony  introduced  by  way  of  deposition  of 
one  Alvina  Hagedorn,  an  8^r  year  old  woman  residing  at 
the  Lutheran  Home  for  the  Aged  at  Wauwatosa,  V/isconsin, 
together  with  certain  alleged  admissions  against  interest 
made  by  the  respondent,  Alvina  Hageciorn  testified  that 
August  ICritsch  \\ras  the  brother  of  Johanna  Kritsch  and 
the  father  of  Gustav  Kritsch;  that  Johanna  Kritsch  and 
Carl  Czech  were  the  parents  of  Martha  Czech  Kritsch  and 
that  Martha  and  Gustav  were  therefore  first  cousins. 
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She  stated  that  she  is  a  sistei'  of  Carl  Czech,  Martha's 
father,  ar.d  that  she  hnex-r  the  families  in  C-ermany.   The 
alleged  adjnisslons  made  by  Gustav  Kritsch  are  to  the 
effect  that  he  had  referred  to  Martha  Czech  Kritsch  on 
prior  occasions  as  his  cousin;  that  at  the  time  he  made 
application  for  an  immigration  visa  he  stated  that  his 
passage  vras  paid  for  by  his  cousin  Martha  Czech,  of  Chica;;_;o, 
Illinois;  and  that  his  wife  Martha  had  told  him  after  their 
marriage  that  they  were  cousins. 

In  his  o^-m  behalf  respondent  testified  that  he 
was  acquainted  with  his  fo,ther's  ti;o  sisters  and  that  his 
father  had  no  sister  by  the  n^jne  of  Johanna,  only  Ida 
and  Alvina.   He  denied  emphatically  a  conversation  testl*^ 
fied  to  by  Henry  Czech  that  he  had  told  Henry  Czech  that 
he  and  Martha  were  first  cousins.   He  admitted  that  he 
made  application  for  visa  in  vrhich  he  stated  that  Martha 
was  a  cousin.   He  er-plained  this  by  stating  that  it  was 
custcmary  in  the  town  from  which  he  had  come  to  refer  to 
distant  relatives  as  cousins;  and  that  he  had  always 
assumed  that  Martha  Czech  was  distantly  related,  though 
not  a  first  cousin.   He  denied  categorically  that  Martha 
was  his  first  cousin  or  that  his  father  and  Johanna 
Kritsch  were  brother  and  sister. 

Petitioners  sought  to  introduce  certain  other 
testimony  by  way  of  admissicns  against  interest,  v/hich 
was  ruled  out  by  the  trial  Judge,   Ko  offer  of  proof  as 
to  what  these  witnesses  would  have  testified  was  made,  and 
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v;e  are  therefore  in  no  position  to  reviei-r  the  alleged 
errors  on  this  score,   Furthernore,  as  indicated  above, 
no   remo.ncanent  or  ne^-  trial  is  sought. 

The  record  in  this  case  is  not  altogether 
satisfactory  inasnuch  as  the  evidence  d.epends  largely 
upon  the  testinony  of  one  witness  and  a  categorical  denial 
of  that  testinony  by  an  interested  party.   The  cause  has 
been  heard  by  two  careful  trial  judges  and  both  have  found 
the  evidence  not  sufficient  to  void  the  marriage.   They  no 
doubt  were  influenced  in  arriving  at  these  decisions  by 
the  strong  presumption  which  exists  in  favor  of  the 
validity  of  narriage  where  the  ceremony  has  actually  been 
performed.   Our  Supr^jne  Gpurt^  in  the  case  of  Reif schncider 
V,  Reif  Schneider,  2'!a  111.  92,  said  at  page  97: 

"Manifestly,  from  the  evidence  already  referred 
to,  both  -oarties  to  this'm.arriage  contract  believed 
it  was  legal  at  the  tir.e,  and  there^  is  no  co;[itradic- 
tion  of  the  fact  that  the  ceremony  was  performed,' 
This' court,  in  Gartwright  v,  McG-own,  121  111.  388, 
said,  on  page  3'9Fi   ' VJhen  the  celebration  of  a 
narriage  is  once  shown,  the'  contract  of  narrio,ge, 
the  capacity  of  the  parties,  and,  in  fact,  every- 
thing necessary  to  the  validity  of  the  marriage, 
in  the  absence  of  proof  to  the  contrary,  will  be 
presumed,'   -"■  ■"•  *  IVhen  a  mo.rriage  is  shovm  the 
lav;  raises  a'  sti^ong  presumption  in  favor  of 
its  validity,  and  the  burden  is  cast  upon  the  party   . 
objecting  to  the  validity. to  prove  such  facts  and 
circumstances  as  necessarily  establish  its  invalidity. 
Jones  V,  Gilbert,  135  m*  27." 

To  the  sarie^  effect  arc  the  later  cases  of  Cry  si  or  v.  Cry  si  or, 
330  111,  7^,  77;  and  Criss  v.  Industrial  Gor.-gsGlon  ct  al,, 
3^1-8.  111..  75,  79.   In  the  case  of  Mabthes  v.  Mat  the  s,  198 
111,  Api-),  515,  a  strong  statement  of  the  rule  o;opears 
at  page  52^: 
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"The  law  is  vrell  established  thr^.t  in  the 
o.bsence  of  evi6.ence  to  the  contrary,  ah  actual 
marriage  is  presumea.  regular  and  valid, '  and 
though  such  presunption  nay  be  rebutted,  yet 
evidence' of  invalidating  facts  nust  be  strong, 
distinct,  satisfactory  and  conclusive;  and. if 
there  is  any  evidence  to  support  a  finding  in 
favor  of  the  narriage  it  will  be  sustained," 

In  the  instant  co-se  the  parties  lived  together 
for  fcurteen  years.   The  marriage  was  tcrninated  only  by 
the  o.eath  of  one  of  the  parties,  ,  It  was  never  challenged 
durinQ:  its  existence  by  any  of  the  parties  hereto  or  anyone 
else,  although  the  oJleged  facts  upon  which  it  is  novr 
sought  to  have  this  long,  apparently  harnonlous,  unicn 
declared  incestuous  and  void,  were  as  well  known  to  then 
then  as  they  were  at  the  tine  of  Martha's  death.   It  nay 
well  be  inferred  that  the  parties  hereto  did  not  dare 
to  challenge  the  narriage  during  the  lifetine  of  Martha, 
because  her. testimony  would  have  been  fatal  to  their  present 
contentions. 

The  nost  satisfactory  evidence  in  this  case 
would  have  been  the  records  fron  C-ernany  whence  all  these 
parties  cane, .In  the  absence   of  such  proof  petitioners 
wore  conpelled  to  rely  upon  the  recollection  of.PJi  elderly 
woman  as  to  natters  occurring  nany  years  before.   The 
weight  to  bo  given  this  tcstincny  was  for  the.  trial  Judge, 

The  chancellor  saw  and  heard  the  rosvondent 
testify.   He  was  undoubtedly  inprcssed  with  the  honesty 
and  straightforwarc-iness  of  the  respondent.   It  is  a  well 
established  principle  of  law  that  it  is  not  witMn  the 


province  of  this  court  to  substitute  its  judgnent  for  that 
of  the  triers  of  fact,  who  so.w  and  heard  the  v/itnesses, 
whei'e  there  Is  conflict  In  the  testlnony,  unless  the 
result  reached  is  clearly  aK;alnst  the  nanlfest  weight  of 
the  evidence,   ¥e  are  unable  to  say  that  the  conclusions 
arrived  at  by  the  chancellor  are  against  the  nanlfest  weight 
of  the  evidence. 

The  orders  of  the  Circuit  Court  are  therefore 
o.ffirned, 

AFFIRMED. 

Nicnoyer,  P,  J.,  and  Feinberg,  J,  concur. 
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JOHAl-'ITE  DOifrlELLY,    a  Minor,    by 
oTOSSPH  DONIIELLY,    her   father   and 
next  friend, 

Appellant, 


V. 


REAL  ESTATE  MAIJAGEMEKT  CCRPORATION, 
a  corporation,  et  al.. 

Defendants  "belov; 


HYDE  PARK-LAKE  PARK  BUILDING 
GOFvPORATIOK,  '  a  corporation,  and 
LOUIS  DJIKAS,  doing' business  as 
LSME CK ' S  RE STAURANT , 

.  '  Appellees. 


APPEAL  FROM 
CIRCUIT  COURT 
COOK  COUNTY 
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MR.  JUSTICE  TUOKY  DELIVERED  THE  OPINION  OF  THE  COUnT, 

Plaintiff,  Johanne  Don.iolly,  a  minor,  by  her  father 
and  next  friend,  Joseph  Donnelly,  brought  suit  to  r-cover 
damages  for  personal  injui^ies  sustained  by  her  as  a  result 
of  falling  into  a  sidev/alk  elevator  shaft,  the  doors  of 
which  were  open  at  the  time  of  the  fall.   Defendant  Real 
Estate  Management  Corporation  was  dismissed  by  stipulation 
of  the  parties,  and  a  verdict  of  not  guilty  was  directed 
as  to  the  remaining  defendants  at  the  close  of  the  plaintiff's 
evidence,  in  a  trial  before  a  jury.   From  this  judgment 

plaintiff  appeals. 

In  deciding  this  case  v;e  have  disregarded  the 
question  of  variance  between  complaint  and  proof  raised  by 
defendant,  and  have  viewed  the  cause  as  though  the  ccmplr.int 
were  in  proper  form  to  meet  the  objection. 
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The  sole  question  for  our  determination  is  whether 
or  not  plaintiff  v/as  guilty  of  contributory  negligence 
as  3.  ma-tter  of  law. 

The  evidence  established  that  plaintiff  was  a  high 
school  girl  just  past  fourteen  years  of  age  on  the  day 
of  the  accident  which  occurred  Sunday,  September  28,  19^7, 
about  1:30  o'clock  in  the  afternoon.   Accompanied  by  t^/c 
girl  companions  about  the  same  age,  she  was  v/alking  north 
along  the  vrest  sidev;.ilk  of  Lake  Park  Avenue,  a  north  and 
south  street,  betv.feen  53rd  a^nd  5ijth  streets  (running  east 
and  west),  in  the  City  of  Chicago.  The  girls  v/ere  en  route 
to  8.   motion  picture  theater.   The  sidewalk  v;as  ten  02? 
tvrelve  feet  from  the  building  line  to  curb.   Near  the  south-- 
west  corner  of  S3^&   Street  and  Lake  Park  Avenue  wa.s  an 
elevator  shaft  a.bout  six  feet  deep  in  which  an  elevator 
was  maintained  and  operated  from  the  sldev/alk  to  the 
basement  of  the  restaurant  by  defendant  Louis  DJikas, 
doing  business  as  Lemeck's  Restaurant,   The  premises 
whei^ein  the  restaurant  was  located  was  o\-med  by  defendant 
Hyde  Park-Lake  Park  Building  Corporation,   The  top  of  the 
shaft  at  street  level  was  covered  by  two  metal  trap  doors 
which  opened  from  the  center,  each  door  being  about  tv;o 
and  one-half  to  three  feet  wide,  so  that  when  the  doors 
were  open  they  extended  t'-.^o  and  one-half  to  three  feet 
above  the  sidewalk  level.   On  the  day  of  the  accident 
the  trap  doors  had  been  opened  about  ten  o'clock  in  the 
morning  for  the  purpose  of  permitting  air  to  got  into  the 
basement.   The  doors  weEe  inclined  slightly  inward,  but  were 
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substantially  perpendicular.   As  the  girls  approached  the 
open  hatch,  they  vjere  i-rallcing  three  abreast,  plaintiff 
being  on  the  inside — furthest  from  the  curb  and  nearest 
to  the  elevator  hatchv/ay. 

Each  of  the  corapanions  of  Johanne  testified  that 
she  noticed  the  open  shaft  some  distance  before  reaching 
it.   The  witness  Frances  Land's  veraicn  of  the  accident 
is  as  follows: 

"I  was  about  t^-ronty  feet  from  the  elevator 
shaft  when  I  saw  it.   It  was  slightly  open.   It  had 
two  doors.   The  doors  were  opened,  tilted  inward. 
I  would  say  that  the  doors  were  about  two  feet  up 
fron  the  surface  of  the  sidewalk.   As  I  was  walking 
along  I  don't  remember  exactly  what  happened.   All 
I  ■•:nox^;  is  that  the  three  of  us  v;ere  walking  along 
and  talking,  and  the  next  thing  I  knew  Johanne 
was  going  in  head-first," 

The  witness  Betty  Ann  Peshak  testified: 


"We  were  looking  straight  ahead,   I  noticed 
an  open  shaft  or  two  hatch,  doors  on  the  sideT.'alk, 
I  don't  remember  where  I  was  when  I  sav/  them,   Iv'hen 
I  saw  them,  they  were  open,   I  would  say  v/e  were 
about  fifteen  feet  south  of  them.   We  were  walking 
along  normally  and  cai-rying  on  a  conversation, 
when  all  of  a  sudien  Johanne  fell  m.   I  o.on't 
know  what  happened.   It  happened  so  fast," 


Plaintiff  testified  as  follows: 

"I  was  walking  along  straight  ahead  with  the 
other  tv;o  girls,  and  when  I  got  up  there  I  caught 
my  heel  in  the  north  part  of  the  door,  and  ^  tried 
to  regain  my  balance  when  I  sa^^r  this  hole  down 
there,   I  spun  around  and  Frances  Land  Gcrc^amed  and 
I  plunged  right  down  into  it," 

The  testimony  of  Marion  Ross,  a  fourth  eyevritness^  who 
testified  by  deposition,  v;as  substantially  the  sane  as  that 

of  the  girls. 


D 


There  wa.s  no  material  conflict  in  the  evidence, 
I'Jhile  the  question  of  contributory  negligence  is  ordAnarily 
one  of  feet   for  the  jury,  when  there  is  no  conflict  in  the 
evidence  ana   the  court  can  cle-irly  see  that  the  injury 
was  the  result  of  the  negligence  of  the  party  injured,  it 
should  not  hesitate  to  instruct  the  jury  to  return  a  verdict 
for  the.  defendant,   Illinois  Gent::.'al  R.R.  Co.  v.  0_Gwald, 
338  111,  270,  2?5»   In  the  instant  case  there  was  no  charge 
of  willful  oi'  wanton  conduct  on  the  part  of  the  defendants, 
and  the  pl.aintiff,  therefore,  had  the  burden  of  afz'lrmatively 
shox\ring  that  she  v/as  in  the  exercise  of  due  care  and  caution 
for. her  own  safety.   Little  v,  Illinoio  Terminal  R.  Co.,  320 
111.  App.  163. 

The  undisputed  evidence  esto.blishes  that  the  day 
was  clear;  that  plaintiff's  viev/  vras  unobstructed;  that  the 
barrier  which  she  ap-^roached  extended  two  and  one-half 
to  three  feet  above  the  sidewalk;  that  liar  eyesight  was  good; 
that  she  was  familiar  v/ith  the  street;  that  she  was  loohlng 
straight  ahead,.  Yet  she  contends  that  she  did  not  see  the 
doors  or  the  hatchway.   No  exouse  whatsoever  is  ofi^ered 
for  her  foAlure  to  observe  what  was  in  clear  sight,   Fr.ilure^ 
to  see  what  is  clearly  visible  is  not,  under  the  authorities, 
such  conduct  as  is  compatible  with  due  caution  for. one's 
own  safety.   Brlshe  v.  Village  of  Burr  ham,  3*79  HI.  193; 
Dee  V.  City  of  peru,3^!-3  111,  36.   The  plaintiff  here  was 
reo_uired  to  make  reasonable  use  of  her  faculties,  cand, 
under  all  the  admitted  facts  and  circumstances  In  this  case, 
we  must  hold  that  hor  failure  so  to  do  constituted  contributory 
negligence  <as  a  matter  of  lav/. 


„5- 

Plr.intiff  cites  a  nurifcor  of  co.ses  on  the  proposition 
that  in  pr.ssing  on  the  defendants'  notions  for  directed 
verdict  the  court  could  only  consider  the  evidence 
fr.vorablc  to  the  plaintiff,  and  cites  cases,  in  certain 
aspects  analoQ:ous,  vrtiere  the  question  of  contributory 
negli£sence  was  held  to  be  one  of  fact.   It  is  to  be  observed 
that  vrhile  the  generr.l  principles  of  law  applicable  in  these 
cases  are  well  established,  their  application  to  the 
particular  situations  differs  v;ith  the  varying  facts  and 
circunstances  of  each  particular  case,   V/e  have  carefully 
searched  the  record  in  this  case  .and  find  nothing  which 
would  bring  it  within  the  doctrine  enunciated  in  the  cases 
cited  by  plodntiff. 

The  judgnent  of  the  Circuit  Court  of  Ccch  County 
is  affirned, 

AFFIRl-iSD. 

ITieneycr,   P.J.,    and  Feinberg,    J.,    concur. 
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marg-retta  a.  rotti-iayer, 

Appellee, 

V, 

SAlyiUEL  ROTTI-iAYER, 

Appellant, 


APPEAL  FROM 
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l^iR.  JUSTICE  TUOHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  April  12,  I950,  plaintiff  filed  a  complaint  for 
separate  maintenance  charging  desertion.   On  May  1st  the 
order  here  appealed  from  was  entered  against  defendant, 
directing  payment  "by  defendant  to  plaintiff,  as  temporary 
alimony,  the  sum  of  $300  per  month  for  maintenance  of  plain- 
tiff and  the  minor  child  of  the  parties,  and  certain  other 
payments,  not  to  exceed  $200  per  month,  for  mortgage  install- 
ments and  maintenance  and  uplceep  of  the  home  t>elonging  to 
both  and  occupied  by  plaintiff,  and  also  the  sum  of  $500  for 
tempor-ary  solicitor's  fees. 

Defendant  contends  (l)  that  the  amounts  allowed  are 
arbitrary  and  unreasonable,  and  (2)  that  the  order  is  void 
because  entered  in  disregard  of  defenda.nt's  right  to  a  pre— 
liminary  hearing  to  ascertain  the  probability  of  defendant's 
proving  charges  set  forth  in  a  counterclaim  for  divorce. 

The  evidence  shows  that  defendant  is  a  member  of 
a  partnership  of  consulting  engineers  consisting  of  six 
members,  sharing  in  the  assets  to  the  extent  of  one— seventh; 
that  the  partnershii-)  agreement  provides  that  defendant  bo 
paid  $100  per  week  drawing  account  without  any  further  action 
of  the  partners,  but  that  the  distribution  of  additional 
Income  is  subject  to  agreement. 
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Defendant's  income  tax  return  for  the  year  of  V)W) 
ina.lcates  his  share  of  the  profits  of  the  partnership  was 
$22^088.92;  tha.t  of  this  amount  he  actually  received 
#13*659*30  out  of  which  he  paid  income  taxes  amounting  to 
$4,116.7^,  leaving  a  balance  of  S9»5^2.56,  from  which  certain 
business  expenses  were  deducted.   Defendant  testified  that 
the  sum  of  $8,^29,62  went  into  the  reserve  account  of  the 
partnership,  which,  according  to  the  testimony  of  the  senior 
partner,  "is  to  tide  us  over  in  case  of  a  depression  and 
hard  times,  *  *  •»   It  is  for  current  expenses  as  well  as  any 
upset  that  might  come  over  a  period  of  extraordinary  matters," 

Defendant  talces  the  position  that  his  income  for 
the  purpose  of  determining  the  share  x-rhich  should  be  allotted 
to  the  ^^-ife  should  be  based  upon  the  amount  of  $100  a  wee]£, 
because,  as  he  says,  "there  is  absolutely  no  way  for  defendant 
to  obtain  more  money  per  v/eek  than  ^'100,00  from  this  partner- 
ship unless  the  arrangement  presently  in  existence  betrveen 
the  partners  is  chR-nged,  so  that  this  defendant  can  meet  the 
a.emands  of  plaintiff  or  comply  with  the  order  of  the  lov/er 
court,"   The  undisputed  evidence  before  us  is  that  defendant 
received  approximately  $8,700  net  from  the  partnership  in 
19^9,   No  reason  appears  in  the  evidence  why  these  partners 
may  not  declare  a  dividend  at  any  time  that  they  see  fit. 
As  a  matter  of  fact,  the  partnership  agreement  provides  that 
"after  the  payment  of  the  drav/ing  accounts  and  all  expenses 
of  operation,  a.ny  net  income  then  remaining  shall  be  divided 
among  the  partners  in  the  same  proportion  as  they  hold  parts 
in  the  assets  of  the  partnership  *   *  *.   Distribution  of  the 
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net  income  above  described  shall  be  made  only  if  the  cash 
therefor  is  on  hand,  and  only  if  it  can  be  made  vfithout  ir.>- 
pairment  of  the  working  capital  of  the  partnership  vrtiich  is 
agreed  to  be  the  sum  of  010,000,00."   The  partnership  agree- 
ment  is  silent  on  what  amount,  if  any,  is  to  be  set  aside 

for  "depression  and  hr.rd  times,"  and  the  only  reference  to 
the  XTOrklng  capital  in  the  v/rltten  agreem.ent  is  the  item  of 
$10,000  above,   Samuel  Lewis,  one   of  the  partners,  testified, 
"From  my  ovrn  personal  knowledge  as  director  of  that  firm,  Mr. 
Rottmayer  cannot  withdraw  any  money  from  that  reserve  fund." 
However,  nothing  in  the  partnership  agreement  seems  to  support 
this  conclusion  of  the  v^itness,  and  Lewis's  statement  at  most 
means  that  the  time  when  defendant  might  withdraw  assets 
acijnittedly  his  vias  subject  to  partnership  approval. 

The  trial  court  was  entitled  to  conclude  from  the 
evidence  before  him  that  the  amount  set  up  by  the  partner^ 
ship  for  reserve  was  subject  to  later  distribution,  repre- 
senting a  deferred  dividend  which  could  be  distributed  when- 
ever the  partners  concluded  that  the  emergency  for  wlaich  it 
was  set  up  no  longer  existed.   In  any  event,  the  x-iifc  should 
not  be  precluded,  from  asserting  her  claim  by  virtue  of  a 
partnership  agreement  regulating  the  time  of  distribution  of 
partnership  assets.   We  are  not  disposed  to  interfere  with 
the  finding  of  the  trial  court  on  the  question  of  defendant's 
income,  and  we  do  not  think,  under  all  the  facts  and  circum- 
stances, that  the  amounts  fixed  for  alimony,  maintenance .  OJid 
tem-oorary  solicitor's  fees  arc  unreasonable  or  arbitrary. 


Defendant  further  contends  that  he  X\ras  entitled 
to  a  prellralnary  hearing  prior  to  allowance  of  temporary 
alimony,  solicitor's  fees  or  suit  money,  for  the  purpose  of 
ascertaining  whether  it  v;as  probable  defendant  could  prove 
charges  set  up  in  a  counterclaim  for  divorce.   Chapter  ^O, 
paragraph  l6,  of  the  Illinois  Revised  Statutes  so  provides 
in  cases  where  the  original  suit  is  for  divorce.   It  is  not 
necessary  for  us  to  determine  whether  or  not  this  section  of 
the  sto.tute  applies  where  the  wife  has  commenced  the  pro- 
ceedings by  a  complaint  for  sepa.ro,te  m.aintenance,  for  the 
reason  that  no  m.otion  for  such  preliminary  hearing  was  filed 
by  defendant  until  after  the  court  had  ruled  on  the  motion 
for  temporary  alir^ony  and  solicitor's  fees.   On  April  28, 
1950,  at  the  beginning  of  the  hearing  defendant's  attorney 
said,  "I  an  also  filing  a  counterclcaim  for  divorce,  and  I 
am  asking  that  any  question  relative  to  tem.porary  support 
or  temporary  attorney's  fees  be  postponed  until  the  defendant 
has  been  granted  a  preliminary  hearing  in  connection  X\rith 
his  counterclaim  for  divorce."   This  statement  vrcis   made  to 
the  court  after  the  hearing  was  under  way,  and  the  court, 
very  properly  ruled:   "Ina.sr.uch  as  we  have  proceeded,  I-lr. 
Mullaney,  in  a  part  of  this  morning,  we  will  go  as  far  as 
we  can  with  this.   If  you  interpose  what  you  suggest  now, 
we  will  then  talce  up  the  question  of  what  rights  you  have**-^,' 

Notwithstanding  the  fact  that  the  defendant  stated 
that  he  was  filing  a  counterclaim  for  divorce,  no  such 
pleacUng  was  filed  until  after  the  hearing  was  completed  and 
the  court  had  indicated  xirhat  his  decision  would  be  on  the 
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question  of  tenporary  calinony  and  solicitor's  fees. 
Defendant  could  have  filed  his  counterclain  any  tine  after 
the  filing  of  the  conpla.int,  without  leave  of  court,  and, 
by  reason  of  failure  to  do  so  until  after  the  proceeding  . 
terrainated,  he  nay  not  noxr  complain  of  the  court's  action. 
The  order  of  the  Circuit  Court  of  Cook  County  is 
affirned, 

Afflrned, 
Nieneyer,  P.J,,  and  Feinberg,  J,  Concur. 
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MR,  JUSTICE  TUOHY  DELIVERED  THE  OPINION  OF  THE  COURT. 


Plaintiff  by  its  bill  in  equity  sought  a  mandatory 
injunction  directing  the  defen6.ants  to  issue  licenses  for 
plaintiff's  automatic  amusement  machines  and  restraining 
defendants  from  seizing  or  otherwise  interfering  with  the 
operation  and  use  of  machines  in  places  of  public  resort 
within  the  City  of  Chicago,   From  an  order  dismissing  the 
suit  for  want  of  equity  on  the  ground  that  plaintiff  has  an 
adequate  remedy  at  law,  plaintiff  a;opeals. 

Plaintiff,  an  Illinois  corpora'cion,  is  engaged 
in  manufacturing  and  distributing  automatic  amusement 
machines,  among  which  are  the  "Super  Shuffle- Alley"  r.nd 
"Double  Shuffle-Alley"  machines.   These  consist  of  tables 
UTjon_  which  a  person  "'ho  desires  to,  may,  upon  depositing  a 
coin,  play  a  game  in  vrhich  the  object  is  to  displace  a  number 
of  small  wooden  pins,  in  the  nature  of  a  miniature  bowling 


^ 
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game.   In  January  of  I95O  plaintiff  applied  for  licenses 
for  its  na.chines  and  tendered  the  annual  license  fees. 
The  City  Gc-llector  rejected  these  applications  on  the 
grounds  that  the  rat-.chines  should  not  be  licensed  because 
they  were  bagatelles  in  violation  of  section  193-26  of 
the  Municipal  Coo.e  of  the  City  of  Chicago,  and  slot  machines 
in  violation  of  the  Criminal  Code  of  the  State  of  Illinois 
and  section  191-5  of  the  Municipal  Code  of  the  City  of 
Chicago,   Both  before  a.nd  after  the  refusal  to  license  said 
machines  plaintiff  made  distribution  of  a  number  of  them  in 
various  places  of  public  resort  in  the  City  of  Chicago.   The 
bill  charges  that  the  defendants  threaten  to  arrest  plaintiff 

a.nd  seize  and  destroy  the  machines.   The  bill  further  alleges 
that  the  machines  arc  neither  bagatelles  nor  slot  ma.chines 
vrithin  the  meaning  of  any  ordinance  or  statute;  that 

the  seizure  a.nd  destruction  of  the  machines  and  ai-iest  of 
plaintiff  would  cause  irreparable  dama.ge  to  plaintiff; 
and  that  plaintiff  has  no  adequa.te  remedy  at  lav/. 

Defendants  maintain  that  plaintiff  has  an  adequate 
remedy  at  law;  that  mandamus  will  lie  to  compel  action  which 
is  ministerial  in  character;  that  v/hen  mandamus  is  available 
a  court  of  equity  has  no  power  to  issue  an  injunction;  that 
injunction  and  mo.ndamus  are  not  correlative  remedies 
applicable  to  the  same  subject  matter. 

The  identical  question  raised  in  this  case 
has  recently  been  before  this  court  (Second  Division)  in.  _ 
the  case  of  D«  G-ottlieb  &  Co.,  v.  City  of  Chicago,  et  al.. 


K.. 
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opinion  No. .^5138  filed  October  25,  I95O.   In  that  case 
this  court  reviewed  the  authorities  at  length,  holding 
that  thei-emedy  of  raandanus  vras  available  to  the  plaintiff 
and  that,  \;diere  such  remedy  is  available,  a  court  of  equity 
ho.s  no  jurisdiction.   Plaintiff  admits  that  this  co.se  is 
controlling  of  the  issues  in  the  instant  case,  but  insists 
that  the  result  reo,ched  in  the  C-ottlieb  case  v/as  not  well 
considered,   VJe  see  no  reason  for  receding  from  the   conclu- 
sions reo.ched  in  the  G-ottlieb  case,  the  reasons  for  irhich 
were  reviewed  at  length  in  the  opinion,  and  accordingly''  the 
judgment. order  of  the  Circuit  Court  of  Cook  County  is 
o/f  firmed, 

AFFIRMED. 

iJiemeyor,    P,    J»,    and  Feinborg,    J,,    concur. 
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TERM  NO.  $0.-0-5. 


APPELLATE  COURT 

STATE  OF  ILLINOIS 

FOURTH  DISTRICT 


AGENDA  5. 


In  the  Matter  of  the  Estate  of 
Sophia  M.  Franke ,  Deceased, 

TILLIE  BUESSER,  Claimant, 
Petitioner, 

vs. 

HARRY  F.  HE-IPHILL,  Adxninistrator 
With  the  Will  Annexed  of  the 
Estate  of  Sophia  M.  France , 
Deceased, 

Respondent. 


Bardens,  J. 


^ 


Petition  for  Leave 
to  Appeal  from  Order 
of  Circuit  Court  of 
Madison  County 
Granting  a  New  Trial 


3  42I.A.  455' 


Petitioner,  Tillie  Buesser,  filed  a  claim  against  the 
estate  of  Sophia  M.  Franke  in  the  sum  of  $2,899.00  for  care, 
nursing,  and  seirvices  allegedly  rendered  to  tiie  deceased  for 
223  days  immediately  prior  to  her  death.  The  period  of  care 
extended  from  September  I6,  1945,  until  April  27,  1946. 
Respondent  is  the  Administrator  with  the  Viiill  Annexed  of  the 
Estate  of  Sophia  M.  Franke.  Aftur  a  trial  in  the  Probate 
Court,  an  appeal  was  taken  to  the  Circuit  Court  of  Madison 
County.  In  the  (Circuit  Court,  the  jury  rendered  a  verdict 
for  ^2,899.00  in  favor  of  the  Petitioner,  Tillie  Buessor. 
Upon  the  Administrator's  motion,  the  Circuit  Court  (granted 
a  new  trial.  Vv'e  allowed  an  appeal  from  that  order. 

On  Septbiuber  16,  1945,  Norman  Franke  brought  his  aunt, 
Sophia  Franke,  then  suffering  with  cancer  to  the  Petitioner's 
home.  She  remained  there  until  her  death.  This  constituted 
a  period  of  223  days.  The  Petitioner  claims  that  Sophia  M. 
Franke  contracted  to  pay  $13.00  a  day  whilt;  she  was  there, 
making  the  total  claim  ^2,899.00. 

To  establish  tnis  contract,  the  Petitioner  produced  as 
a  witness  hor  son,  Elmer  Buesser.  He  testified  that  he  heard 
a  conversation  in  v/hich  the  decedent  agreed  or  promised  to 
pay  I13.OO  a  day  for  care  and  nursing.  The  Petitioner  also 
produced  testimony  by  a  doctor  that  the  reasonable  und  custom- 
ary charges  for  caro  and  practical  nursing  in  tliu  vicinity  in 
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which  they  lived  was  |15.00  for  a  24-hour  day^ 

Tillie  Buesser*s  corroborating  evidence  pertained  to  facts 
concerning  the  nature  and  extent  of  her  care  of  the  decedent  in 
the  Buesser  home  for  this  period.  The  Petitioner  also  introduced 
the  Vi^ill  of  the  deceased  in  evidence,  showing  thct  Norman  Franke, 
a  nephew  raised  in  the  home  of  the  deceased  woman,  was  her  sole 
beneficiary.   The  Petitioner  introduced  further  evidence  that 
Norman  Franke,  on  September  16,  1945,  brought  his  aunt,  Sophia 
Franke,  to  the  Buesser  home  and  let  her  out  in  front  of  the  house 
without  making  any  arrangements  v/ith  anyone  for  her  care. 

Evidence  introduced  by  the  Administrator  tended  to  show 
that  when  Sophia  Franke  was  first  taken  to  the  Buesser  home  she  was 
able  to  do  many  things  for  herself  and  required  little  care; 
that  until  January,  1946,  she  was  not  bedfast  except  for  several 
occasions  when  it  wns  necessary  to  "tap"  her  for  a  dropsical 
condition;  and  that  she  was  not  in  need  of  continuous  practical 
nursing  servic^js  until  the  last  few  weeks  of  her  life.   The 
Administrator  also  showed  th-t  Jacob  Buesser,  husband  of  the 
Petitioner,  ha'^.  filed  a  claim  against  the  estate  for  board  and 
room  furnished  r.l.e  leceased  during  all  of  the  period  covered 
by  the  clarm  of  the  Petitioner.   This  claim  was  allowed  and  paid 
in  the  sum  of  i*?440.00. 

The  record  of  the  lov/er  court  does  not  indicate  any  reasons 
for  granting  a  new  trial,  and  we  are  not  advised  as  to  whether 
this  ruling  was  based  upon  questions  of  law  or  .questions  of 
fact.   The  oral  arguments  before  our  court,  however,  were  con- 
cerned chiefly  v/ith  factual  questions  and  the  propriety  of  counsels' 
arguments  to  the  jury.  We  assume,  therefore,  that  the  trial  court 
did  base  its  decision  upon  these  questions  of  fact. 

It  is  a  settled  and  familiar  rule  that  the  trial  court  ex- 
ercises broad  discretion  in  granting  a  motion  for  a  nev/  trial, 
particularly  where  questions  of  fact  are  involved.   Loucks  v. 
Pierce,  341  111.  Ap-.  253.   Ti.is  is  true  because  a  trial  court 
has  Che  opportunity  to  observe  many  thinf-s  that  do  not  appear  in 
a  printed  record.   Gavin  v.  Keter,  278  Hi.  App.  308.   The  trial 
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court  also  has  an  opportunity  to  observe  the  effect  of  testimony 
and  the  remarks  and  arguments  of  counsel  upon  the  jury  which  a 
reviewing  court  does  not  have. 

The  attention  of  the  jury  was  called  to  the  fact  that, 
although  Norman  Franke  was  the  sole  beneficiary  undtr  the  Will 
of  the  deceased  and  had  been  brought  up  in  her  home,  he  cared 
so  little  for  his  aunt  that  he  took  her  to  the  Buesser  home  and  left 
her  there  to  walk  from  his  car  to  the  home  v/ithout  any  provision 
for  her  care.   This  line  of  argument  would  make  it  obvious  to  the 
jury  that,  by  allowing  the  Petitioner  as  large  a  claim  as  possible, 
it  could  cut  down  the  size  of  the  estate  inherited  by  the  "un- 
deserving" nephew.   Such  appeal  to  passion  and  prejudice  was  based 
upon  matter  immaterial  to  the  merits  of  Petitioner's  claim  and 
of  itself  would  be  sufficient  cause  for  the  trial  judge  to 
exercise  his  discretion  and  grant  a  nev/  trial. 

The  Petitioner  points  out  that  appellate  courts  have  been 

reluctant  to  allow  or  sustain  a  motion  for  a  new  trial  unless  there 

is  the  probability  of  a  different  result.   It  appears  to  us, 

howover,  that  in  iuis  case  there  well  mi^jht  be  a  different  result 

because  the  u  stliony  ooncerning  the  contract  lor  ct^re  of  the 

decedent  came  fro^i  en  interested  v/itness,  the  son  of  the  claimant. 

Regarding  interested  witnesses,  our  Supreme  Court,  in  as  recent 

a  case  as  Mon..inger  v.  Koob,  ^05  111.  A-17,  423,  says: 

"It  is  an  axiom  that  Courts  lend  a  very  unwilling  ear  to 
statements  by  interested  persons  about  what  dead  men  have 
said " 

The  jury  was  at  liberty  to  disbelieve  the  testimony  of  ;jlmer 
Buesser  as  an  interested  person.   If  it  believed  that  no  con- 
tract for  a  definite  sum  was  made,  the  Petitioner's  claim  would 
be  allowed  on  a  Q,uantur.i  Meruit  basis.  Under  these  circumstances, 
a  verdict  for  a  smaller  amount  might  be  reached  as  it  v/as  in 
the  Probate  Court  v/here  the  jury  awarded  the  claimant  $1500.00. 
v;ithout  objectionable  argument  interjected,  a  different  result 
is,  at  least,  probable  upon  re-trial. 

Order  granting  a  new  trial  is  affirmed. 


Scheineman,  P.J.,  and  Culbertson,  J.,  concur.         JAN  .S  1  1951 
(Publish  abstract  only) 
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ELLIS  CROACH,  ) 

Plaintiff  in  Error    )     Error  to  the 
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THE  PEOPLE  OF  THE  STATE  OF     )     Massac  County. 
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Defendant  in  Error    ) 
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Bardens,  J". 
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The  Plaintiff  in  Error  was  charged  with  "Palpable  omission 
of  duty  by  a  municipal  officer"  by  an  indictment  returned  in 
the  Circuit  Court  of  i,.assac  County.  The  indictment  was  cer- 
tified to  the  County  Court  of  said  county  for  process  and  trial. 
Upon  the  trial  of  Plaintiff  in  Error  before  a  jury,  the  jury 
returned  a  verdict  cf  guilty  and  assessed  a  fine  aginst  him  in 
the  sum  of  five  hundred  dollars.  Judgment  of  the  Court  on  the 
verdict  was  entered  on  April  8,  1949»  assessing  a  fine  against 
Plaintiff  in  Error  of  five  hundred  dollars  and  costs  of  the  pro- 
ceeding. Plaintiff  in  Error  brings  this  Writ  of  Error  to  this 
Court  for  reviev/  of  such  judgment. 

One  of  the  errors  assigned  by  Plaintiff  in  Error  is  that  he 
was  not  arraigned  nor  did  he  enter  a  plea  to  the  indictment. 
We  have  examined  the  abstract  and  the  record  and  find  that  there 
does  not  appear  of  record  any  arraignment  or  plea.  Under  these 
circumstances,  there  is  nothing  we  can  do  except  to  reverse  and 
remand  the  cause.  (The  People  v.  Bain,  358  111.  177;  The  People 
V.  Kennedy,  303  111.  423.) 

Judgment  reversed  and  cause  remanded. 
Scheineman,  P.  J.,  and  Culbertson,  J.,  concur. 
Publish  abstract  only. 
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Term  No.  4901 


\PPELLATE  COURT 

?E  OF  ILLIK3-S 
FOURTH  DISTRICT 
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Agenda  No.  1 


ELLIS  GROACH, 

Plaintiff  in  Error, 
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THE  PEOPLE  OF  THE  STATE 
OF  ILLIIJOIS, 

Defendant  in  Error. 


Error  to  the 
County  Court  of 
Massac  County. 
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BARDENS,  ?.  J. 

The  Plaintiff  in  Error  was  charged  with  "Palpable 
t   omission  of  duty  by  a  municipal  officer"  by  an  indictment 

returned  in  the  Circuit  Court  of  Kassac  County.   The  indictment 
was  certified  to  the  County  Court  of  said  county  for  process 
and  trial.   Upon  the  trial  of  Plaintiff  in  Error  before  a 
jury,  the  jury  returned  a  verdict  of  guilty  and  assessed  a  fiii^ 
against  him  in  the  sum  of  five  hundro-d  dollars.   Judgment  of 
the  Court  on  the  verdict  was  entered  on  April  8,  1949;  fining 
the  Plaintiff  in  Error  five  hundred  dollars  and  costs  of  the 
proceeding.   Plaintiff  in  Error  brings  this  Writ  of  Error  to 
\      this  Court  for  review  of  such  judgment.   Defendant  in  Error 
has  filed  no  brief  in  the  cause. 

One  of  the  errors  assigned  by  Plaintiff  in  Error  is  th-rt 
he  was  not  arraigned  nor  did  he  enter  a  plea  to  the  indictment. 
We  have  examined  the  abstract  and  the  record  and  find  that  there 
'  does  not  appear  of  record  any  arraignment  or  plea.   Under  these 
circumstances,  there  is  nothing  we  can  do  except  to  reverse 
and  rem. and  the  cause. 

It  has  been  the  holding  of  the  upper  courts  in  this  state 
for  many  years  that  a  plea  is  mandatory  before  the  trial  court 
has  authority  to  pronounce  judgment  against  the  defendant  in 
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a  criminal  case,  regardless  of  whether  the  charge  is  a  mis- 
demeanor or  felony,   (See  The  People  -v-  Bain,  358  111.  177; 
The  People  -v-  Kennedy,  303  111.  425.) 

For  the  reason  assigned  the  judgment  of  the  trial  court 
is  reversed  and  the  cause  remanded. 

Judgment  reversed  and  cause 
remanded. 


Justices  Scheineman  and  Culbertson  Concur, 


(Publish  abstract  only) 
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JOSEPH  PIEKARCZYIC, 


Appellant, 


V. 


JOHN  &IBAS, 


APPEAL  FROM 

SUPERIOR  COURT 


Appellee. 


COOK   COUNTY. 

340T 


MR.  PRESIDING-  JUSTICE  BURICE  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  July  7,  19^9,  Joseph  Fiekarczyk  filed  a  com- 
plaint at  laxf  in  the  Superior  Court  or  Cook  County  against 
John  C-ibas  charGTing  malicious  prosecution,  and  asking  damages 
of  SlOjOOO.   On  August  11,  19i(.9,  an  alias  summons  was  issued 
and  placed  in  the  hands  of  the  Sheriff  of  that  county. 
This  summons  required  the  defendant  to  answer  or  otherwise 
make  his  appearance  on  Monday,  September  5,  I949,  provided 
the  varit  should  be  served  not  less  than  20  days  before  that 
date.   The  summons  stated  that  should  the  writ  be  served 
upon  defendant  less  than  20  days  before  September  5,  19^-9, 
"and  is  served  20  days  before  Monday,  September  I9,  19-^9," 
he  should  answer  or  otherwise  malce  his  appearance  on  the 
last  mentioned  date.   The  summons  was  personally  served  on 
defendant  on  August  15,  19^9j  s'-nd  the  return  of  the  Sheriff 
so  certified.  Between  August  15,  \^kO   and  September  5,  19^9 
is  21  days.   Defendant's  appearance  by  ansv;er  or  othervrise 
v/as  due  on  September  5,  19-^9.   Because  that  day  was  a 
holiday,  the  time  withj.n  Xirhich  defendant  could  appear  was 
extended  to  and  including  Tuesday,  September  6,  19'!|9,  In 
accordance  with  Par.  1.11,  Ch.  I3I,  111.  Rev.  Stat,  19^9, 
and  al-'o  in  accordance  v:ith  the  order  entered  by  the  Executive 
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Oommittee  of  the  judges  of  the  Superior  Court, 

Defendant  did  not  appear  until  September  21,  19^9, 
v/hen,  without  leave  of  court,  he  filed  an  appearance  and 
ans\j-er.   On  September  22,  19^9,  an  order  of  default  was 
entei'-eo.  a;ainst  him  and  the  complaint  was  talcen  as  confessed. 
An  order  was  entered  on  the  same  day  setting  the  cause  "for 
hearing  as  a  default  for  October  7,  19^9, "   On  tliat  day- 
plaintiff  appeared,  proved  up  dsjaages  and  the  court  entered 
a  finding  and  judgment  against  the  defendant  for  $2,000.   On 
November  23,  19^9j  a  verified  petition  was  filed  by  the 
attox'ney  for  defendant,  stating  that  defendaJit  filed  his 
appearance  and  answer  on  Sei^teraber  21,  19^9 >  and  tlmt  he 
"thereafter  had  never  received  any  notice  of  any  proceedings 
or  hearing  in  this  matter,  nor  v/as  he  ever  served  with  any 
notice  of  a  hearing  herein";   that  he  is  now  "informed  the.t 
a  judg-raent  against  his  client"  was  entered  on  October  7, 
I9A-9;   and  that  the  defendant  has  a  good  and  meritorious 
defense  and  is  entitled  to  a  hearing  thereon.   He  prayed 
that  the  judgment  be  vacated  and  th:!.t  "the  matter  be  set 
for  a  hearing."   On  December  9,  I9A-9,  the  court  vacated 
the  judgment  of  October  7,  19^9,  and  set  the  cause  for  trial. 
No  evidence  x/as  hee.rd.   The  report  of  proceedings  shows  that 
plaintiff,  by  his  attorney,  opposed  the  motion  to  vacate. 
Plaintiff,  appealing,  asks  that  the  order  of  December  9, 
1949,  vacating  the  judgment,  be  reversed  and  that  the  judgraent 
of  October  7,  19^9,  be  restored. 

Defendant  asserts  that  the  order  of  default 
entered  September  22,  19^9,  and  the  default  judgment  entered 
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on  October  7>  i9'^9*  \reve   null  and.  void  because  he  had  filed 

his  appearance  and  ansv/er  on  September  21,  Z.^k$,      Vie   cannot 

agree  xjlth  defendant.   Supreme  Court  Rule  ^■   {k^)    provides  as 

to  the  form  and  contents  of  the  summons.   It  states  that 

the  defendant  must  file  his  answer  or  othea-n-rise  make  his 

appearance  on  or  before  the  first  day  mentioned  in  the 

sunmions  provided  the  writ  shall  be  served  not  less  than  20 

d.e.ys  before  that  date.   Supreme  Court  Rule  8  (l)  provides 

that  the  defendaiit  sha-ll  appea.r  on  or  before  the  first  return 

day  named  in  the  summons  provided  t:ie  summons  shall  be 

served  upon  him  not  loss  than  20  days  prior  to  tho.t  date. 

Sees,  1  and  2  of  Rule  11  of  the  Superior  Court  provide: 

"Sec.  1,   VJhere  process  ha.s  been  duly  served  to 
a  given  return  day  and  the  defendant  shall  fail  to  appear 
by  filing  a  motion  or  pleading)  as  required  by  law,  he 
shall  be  considered  in  default,  but  no  motion  to  have  such 
defa.ult  entered  of  record  will  be  entertained  before  the 
opening  of  court  on  V.'ednesday,  the  second  day  after  such 
retui'n  day, 

"Sec.  2.   The  filing  in  the  Cleric's  office  of  a 
motion  for  extension  of  time  to  jjlead  shall  not  of  itself 
stop  default.   Every  such  motion  must  be  made  in  open  court 
prior  to  expiration  of  the  time  limited  for  appearance." 

In  the  instant  case  defendant  filed  an  appearance  and  a.nswer 

more  than  two  weeks  late  without  leave  of  court.   A  defendojit 

cannot  ignore  the  rules  and  file  an  appearance  and  answer  at 

his  pleasure.   V^inning  v.  'iinning,  366  111,  57',    Travelers. 

Insux-ance  Co.  v.  Wagner,  279  Ili«  App.  13 >  -5.   Defendant 

maintains  that  under  Sec,  72  of  the  Civil  Practice  Act  the 

court  had  the  right  to  vacate  the  judgment  for  an  error  of 

fact  which,  if  knoi-m  to  the  court,  would  have  precluded  the 

entry  of  the  judgment.   Defendant  considers  that  the  error 

of  fact  not  called  to  the  attention  of  the  court  v;as  that  the 
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appearance  and.  answer  had  been  filed  on  September  21,  19^9, 
without  leave  oi''  court.   Rule  8  of  the  Superior  Court  provides 
that  the  clerk  shall  keep  a  register  in  which  shall  be  noted 
with  respect  to  each  cause  the  date  of  filing  of  each  paper 
therein,  together  vrith  a  description  of  the  paper  as  brief 
as  is  consistent  vrxth   its  proper  identification,   ¥e  are  of 
the  opinion  that  the  defendant  cannot  obtain  relief  under  the 
provisions  of  Sec.  72  of  the  Civil  Practice  Act,  which  pro- 
vides that  the  vrrit  of  error  coram  nobi  s  is  abolished  and 
all  errors  in  fact,  committed  in  the  proceedings  of  any  court 
of  record,  and  which,  by  the  cosiaon  lau,    could  have  been 
corrected  by  that  writ,  may  be  corrected  by  the  court  in 
which  the  error  v/as  committed,  upon  motion  in  writing,  made 
at  any  time  within  five  years  after  the  rendition  of  final 
Judgment  upon  reasonable  notice. 

In  Jerome  v,  .5019-21  ^uincy  Street  Building-  Corp,, 
385  111,  524,  wherein  judgment  hy   a.efault  ^ras  entered, 
defendant's  motion  questioned  the  order  of  default  entered 
Februai^y  28,  19^1,  and  the  judgment  of  March  3,  1941,   The 
basis  of  the  objection  was  that  20  days  had  not  Intervened 
between  the  day  the  summons  was  served,  February  1,  19^1, 
and  the  third  Monday  of  Februai-yj  February  17,  19^1,  and 
that  as  a  result  it  had  until  the  next  return  day,  which 
was  the  first  Monday  of  March  within  vniich  to  file  an  cjiswer. 
The  motion,  as  in  the  instPJit  case,  was  not  filed  until  more 
than  30  days  after  the  judgment  was  entered  and  therefore 
any  relief  defendant  might  have  obtained  had  it  made  applica- 
tion within  30  days  under  Sec,  50  of  the  Civil  Practice  Act, 


was  not  available  to  it,   TIig  Supreme  Court  treated  the 

motion  as  having  been  filed  to  obtain  relief  under  Sec,  72 

of  the  Civil  Practice  Act,  holding  that  the  Circuit  Court 

erred  in  vacating  the  judgment  and  said  (527): 

"It  will  be  observed  that  the  scope  of  inquiry  on 
such  a  motion  is  limited  to  errors  in  fact,  not  appearing 
on  the  face  of  the  record,  coniraitted  in  the  proceeding, 
which  errors  in  fact  could  have  been  inquired  into  by  the 
conimon~law  writ  of  error  corpji   nobis.   In  illustrating 
the  questions  of  fact  that  xvere  subject  to  inquiry  under 
such  a.  motion,  this  court  has  in  various  cases  referred 
to  matters  such  as  disability  of  the  parties  to  sue  or 
defend,  the  failure  of  the  clerk  to  file  a  plea,  or  ajisv/er, 
and  where  a  defendant  x^:ho  was  not  negligent  but  was, 
through  fraud,  duress  or  excusable  mistake,  prevented  from 
interposing  a  valid  defense  existing  in  the  facts  of  the 
case.   Jacob  son  v,  Ashl:lnaze,  337  111.  1^-1;  Marabia  v. 
hary  Thom'oson  Hosrital,  309  111.  l'^'-7;  Chapman  v.  North 
American  Life  Ins.  Co.,  292  111.  179. 

"The  facts  upon  which  the  alleged  error  in  this 
case  tras  committed  were  a  matter  of  record  and  before  the 
court  vfhcn   the  judgment  was  entered,   Tlie  entering  of  the 
orders  of  default  and  judgment  had  the  legal  effect  of  a 
holding  by  the  court  that  service  had  been  obtained  a 
sufficient  length  of  time  to  meet  the  requirements  of  Rule 
^-   of  this  court  and  to  authorize  the  entering  of  an   order 
of  default  and  judgment  without  f mother  delay.   By  the 
motion,  defenda.nt  aslced  the  court  to  review  its  former 
ruling  in  this  regard  and  to  hold  the  orders  of  default 
and  judgment  were  prematurely  entered,   Tlae  question  thus 
presented  involved  a  question  of  law  wliich  required  a  con- 
struction of  Rule  4  and  its  application  to  the  admitted 
facts.   Such  matters  are  not  within  the  field  of  inquiry 
allowable  under  a  motion  filed  under  section  72  (par.  I96) 
of  the  Civil  Practice  Act,   The  rule  is  well  established 
that  such  a  motion  is  not  available  to  review  questions 
of  fact  which  arise  upon  the  pleadings  or  to  correct  errors 
of  the  court  upon  questions  of  law.   People  v.  Crooks, ^326 
111.  266;  Village  of  Downers  Grove  v.  G-lo s ,  316   111,  563,* 
Marabia  v.  Mary  Thom-pson  Hosoital,  309  HI.  1^7." 

Defendant  urges  that  he  had  until  Wednesday,  September 

21,  19^9,  to  file  his  appearance  and  answer  because  the  first 

legal  return  day  was  Monday,  September  I9,  19^9.   Defendant   _ 

v/as  served  with  the  summons  on  August  15,  19^9.   The  21st.  day, 

Monday,  September  5,  19^9,  was  Labor  Dp;^-,  a  legal  holiday. 
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Par.  1.11,  Ch.  131,  111.  Rev.  Stat.  19'^9,  provides  that 
the  tine  within  x/hich  any  Act  provided  by  law  is  to  be 
done  shall  be  computed  by  excluding  the  first  day  and 
including  the  last,  unless  the  last  day  is  Sunday  or  is  a 
holiday  as  defined  or  fixed  in  any  statute  now  or  hereafter 
in  force  in  this  State,  a.nd  then  it  shall  also  be  excluded. 
If  the  day  succeeding  such  Sunday  or  holiday  is  also  a 
holiday  or  a  Sunday,  then  such  succeeding  day  shall  also 
be  excluded.   Par.  18,  Ch.  98,  111.  Rev.  Stat.  19^9,  names 
the  first  Monday  in  September  known  as  Labor  Day  as  a  legal 
holida.y.   The  summons  vras  sei-^ved  on  defendant  "not  less 
than  20  days"  before  September  5,  19^9.   The  fact  that  the 
return  day  x\ras  a  legal  holiday  did  not  have  the  effect  of 
making  the  return  day  September  I9,  19 '^9*   Under  the 
statute  the  defendant  had  the  right  to  file  his  appearance 
and  a.nswer  the  day  folloiring  the  holiday,  or  September  6, 
19-^9.   Under  Sees.  1  and  2  of  Rule  11  of  the  Superior  Court 
the  defendant  Mrs   required  to  appear  by  filing  a  motion  or 
pleading  by  September  5,  19^9.   Tlaat  day  being  a  holiday 
he  had  a  right  to  appear  the  following  day.   It  x^^ill  be 
observed  that  under  the  rale  a  defendant  who  fails  to  e:pvear 
"shall  be  considered  in  default,"  but  no  notion  to  have 
such  default  entered  will  be  entertained  before  the  opening 
of  court  on  Wednesday,  the  second  day  after  the  return  day; 
that  the  filing  in  the  Clerk^s  office  of  a  motion  for  ox- 
tension  of  time  to  plead  shall  not  of  itself  stop  default* 
and  that  every  such  motion  must  be  made  in  open  court  prior 
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to  the  extension  of  the  tine  limited  for  appearance.  It  is 
obvious  tliat  the  nere  filing  of  an  appearance  or  an  ansxfer, 
after  the  return  c.ate,  cannot  of  itself  "stop  cLefo.ult«" 

The  petition  to  vacate  contains  no  facts  sufficient 
to  give  the  court  jurisdiction  to  vacate  the  judgment.   It 
does  not  give  any  reason  for  the  failure  of  defendant  to  file 
an  appearance  and  answer  when  due,  nor  does  it  give  any 
reason  why  an  appearance  and  answer  v;ere  filed  on  September 
21,  19^9,  without  lea.ve  of  court.   It  also  fails  to  state 
why  the  defendant  waited  until  Hoveaber  23,  19^9i  before 
filing  his  notion  to  vacate.   No  fraud,  duress  or  excusable 
rnistolce  is  alleged.   It  does  not  set  forth  any  ground  for 
vacating  the  judgment  under  Sec.  72  of  the  Civil  Practice 
Act.   Defendant  states  thr:t  any  inadequacy  in  the  petition 
was  waived  when  plaintiff  failed  to  file  a  pleading  objecting 
to  the  sufficiency  thereof.   The  record  shows  that  plaintiff 
opposed  the  motion  to  vacate  the  judgment.   The  facts  well 
pleaded  in  the  petition  cannot  be,  and  are  not,  questioned 
by  the  plaintiff.   The  petition  presents  a  question  of  lav/. 
The  facts  are  not  in  dispute.   We  are  satisfied  that  the 
court  ein-ed  in  vacating  the  judgment.   Therefore,  the  order 
of  the  Superior  Court  of  Cool:  County  of  December  9;  i9'^9> 
vacating  the  judgment,  is  reversed  and  the  cause  is  remanded 
v;ith  directions  to  restore  the  judgment  entered  October  7> 
19^9. 


JUDGl-EITT  REVERSED  MD  CAUSE 

RH'IAI'IDED  '.'IC-i  DIRECTIONS. 


KILEY  AilD  LEV/E,  JJ.  CONCUR, 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Defendant  in  Error, 

V, 

GEORGE  PETROFULOS, 

Plain-tiff  in  Error, 


VmiT  OF  ERROR  TO 
MUNICIPAL  COURT 
OF  CHICAGO. 
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MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

An  information  filed  in  the  Municipal  Court  of 
Chicago  charged  that  on  June  22,  19^9,  George  Petropulos 
assaulted  and  "beat"  John  N.  Rogers  in  the  City  of  Chicago. 
Following  a  plea  of  not  guilty  and  a  trial  by  jury,  a 
verdict  was  returned  finding  the  defendant  guilty  in  manner 
and  form  as  cha-rged  in  the  information,  and  assessing  a 
fine  of  $100.   A  motion  for  a  nev;  trial  was  overruled  and 
judgment  was  entered  on  the  verdict.   Defendant  prosecutes 
a  writ  of  error. 

Although  the  information  alleged  that  the  offense 
was  committed  on  June  22,  19^9 j  all  of  the  testimony  fixed 
the  time  as  between  9:30  p.m.  and  10:00  p.m.  on  Juno  21, 
19'^9,   John  Rogers,  the  prosecuting  witness,  and  Herbert 
Anderson,  a  disinterested  witness,  testified  for  the  People, 
vrhile  Larry  Brotsch,  a  15  year  old  boy,  supported  the  testi- 
mony of  the  defendant.   In  the  viev/  we  taivc  of  the  case,  it 
is  unnecessary  to  detail  the  testimony,   Rogers  asserted 
that  defendant  was  the  aggressor  and  the  latter  maintained 
that  Rogers  v:as  the  aggressor.   The  defendant  contended  that 
he  acted  in  necessary  self-defense.   The  burden  i^ras  on  the 
People  to  prove  the  defendajit  guilty  beyond  a  reasonable 
doubt.   The  evidence  v;as  conflicting. 
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The  court  instructed  the  jury  that  "if  a  person  is 
assaulted  in  such  a  way  as  to  produce  in  the  mind  of  a  reason- 
able person  a  belief  that  he  is  in  actual  danger  of  suffering 
bodily  harm,  he  will  be  justified  in  defending  himself, 
although  the  danger  be  not  real,  but  only  apparent,"   Tlae 
attorney  for  the  defendant  stated  to  the  court  that  he 
tendered  an  instruction  "stating  that  a  defendant  has  a  right 
to  stand  his  ground  and  meet  force  with  force  vmen  in  a  place 
where  he  had  a  right  to  be."   The  court  (in  the  presence  of 
the  jury)  rejoined:   "I  don't  think  the  evidence  shov/s  any 
apparent  great  danger.   I  don't  think  that  is  the  law  but  I 
will  give  it  to  satisfy  counsel,  because  he  has  requested  it.^' 
Thereupon  the  court  instructed  the  jury  that  "where  a  person 
is  in  a  place  where  he  has  a  lawful  right  to  be,  and  is  put 
in  apparent  danger  of  great  bodily  harm,  he  need  not  attempt 
to  escape,  but  may  lawfully  stand  his  ground  and  meet  force 
with  force,  if  necessary  or  apparently  necessary  to  prevent 
great  bodily  harm."   Expressions  of  opinion  by  the  trial 
judg«  arc  liable  to  have  great  weight  with  the  jury,  and 
therefore  especial  care  should  be  observed  that  nothing  be 
said  by  him  to  the  prejudice  of  either  party.   Lye an  v.  . 
People,  107  111.  ^23;   People  v.  Krejewskl,  332  111.  120. 
The  trial  judge  exr-resscd  the  view  that  the  evidence  did  not 
show  "any  aioparent  great  danger"  and  he  also  said  that 
although  he  did  not  believe  that  the  tendered  instruction 
stated  the  law,  he  would  give  it  "to  satisfy  counsel,"   These 
remarks  were  likely  to  be  misunderstood  by  the  Jury.   We  find 
that  the  statement  of  the  court  in  the  presence  of  the  jury 
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was  prejudicial  to  the  defendant.   Because  of  the  remarks 
of  the  trial  judge,  we  are  of  the  opinion  that  defendant 
should  have  a  new  trial. 

Defendant  also  asserts  that  error  was  committed 
when  the  Assistant  State's  Attorney  argued  to  the  jury  that 
defendant's  attorney  had  an  unusual  interest  in  the  case 
and  that  his  "fee  maybe  depends"  on  securing  the  acquittal 
of  the  defendant,   Majiif estly,  this  \\ras   an  improper  argximent. 
Defendant's  attorney  v/as  not  on  trial.   It  is  unnecessary 
to  say  whether  the  r©mark  constitutes  reversible  error. 

Because  of  the  prejudicial  remark  of  the  trial 
judge,  the  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  v/ith  the  views  expressed. 

JUDGMENT  xHEVERSED  AITO  CAUSE 
REl-lANDED  WITH  DIRECTIONS. 

KILEY  AND  LEIfE,  JJ.  CONCUR. 


ELIZABETH  IfOOD, 

Appellant, 

V, 

CONTINENTAL  ILLINOIS  I^ATIONAL  ' 
BANK  P.:  TRUST' COHPANY  OF  CI-iICAGO, 
etc.,    et   al,. 

Appellees, 


AF?SAL  FROM 


CIRCUIT  COURT 


> 
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COOK  COUNTY. 
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l-IR.  JUSTICE  KILSY  DELIVERED  THE  OPINION  OF  IHE  COURT. 

This  is  a  suit  seeking  the  construction  and  termin- 
ation of  a  testamenta^ry  trust.   Plaintiff  is  one  of  three 
children  of  the  testatrix.   She  has  appealed  from  a  decree 
whichjamong  other  things,  continued  the  trust.   Tlie  cross~ 
appellant  Bvovm.   is  plaintiff's  nephew.   He  has  appealed  from 
the  i3art  of  the  decree  adverse  to  his  claim  of  former  ad- 
judication, 

Augusta  R.  ?a.pke  made  her  will  December  10,  1925. 
She  cUcd  June  25,  1928.   She  left  tliree  children,  plaintiff 
Elizabeth  Wood,  defendant  Augustus  Rav;son  Wood  and  Ellery 
Lovejoy  Wood,  as  her  only  helrs-at— law.   They  were  the  named 
beneficiaries  in  the  part  of  the  Augusta  Papke  trust  pertinent 
to  this  suit.   At  the  time  of  the  trial  in  19^7  Elizabeth 
vms  about  forty— eight  years  old,  Augustus  about  forty-five 
and  Ellery,  had  he  lived,  would  have  been  about  fifty-three. 
After  the  death  of  testatrix  the  income  from  the  trust 
estate  was  paid  by  the  trustee  to  the  three  childr'^n,  one— 
tenth  to  Ellery,  four-tenths  to  Elizabeth  and  fivo-tenthG 
to  Augustus.   This  was  in  accordance  with  the  proportions  set 
in  the  trust  provisions,   Ellery  died  testate  Juno  20,  19^2, 
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He  left  sixrvivlng  him  his  former  wife,  R,  Jo  Thorpe,  from 
whom  he  was  divorced  in  19^j  and  his  two  sons,  Phillip  and 
William.   These  three  v/cre  named  legatees  and  devisees  in 
Ellery's  will.   After  Ellery's  death  the  trustee  divided 
Ellcry's  share  of  the  income  equally  between  Elizabeth  and 
Augustus  so  that  the  trust  income  iv-as  thereafter  pald^  to 
Elizabeth,  forty-five  one  hundredths,  and  to  Augustus,  fifty- 
five  one  hundredths.   This  was  done,  preswnably,  under  the 
trustee's  construction  of  the  trust  provi&ioias.   The  cross— 
appella.nt  was  nsjned  as  defendant  in  this  sijit  and,  in  plead- 
ing to  plaintiff's  complaint,  claimed  that  her  action  was 
barred  by  a  consti-naction  of  the  Papke  trust  in  a  prior  suit. 
After  this  claim  was  made,  the  trustee  ceased  malcing  the  in- 
come payments  to  Elizabeth  and  Augustus, 

The  follo-iving  persons  were  named  defendants  by  plain- 
tiff:  the  divorced  wife  and  children  of  Ellery  Wood;  Augustus 
Wood  and  his  minor  children;  Benedek,  as  administrator  with 
will  annexed  of  the  estate  of  Ellery  Wood;  Lorin  Andrews 
Rawson,  brother  of  testatrix;  Unknovm  Owners;  and  the  trustee- 
Banlc.   The  chancellor  appointed  a  guardian  ad  litem  for  the 
minors  and  a  chancery  trustee  for  persons  not  in  being. 
Rawson  and  the  Unknown  0\mers  v.-ere  defa.ulted.   The  only 
appellants  are  plaintiff  and  Brovm,  who  was  sued  as  William 
Ellery  Wood.   Tliey  and  the  trustee-Bank  are  the  only  parties 
who  have  appeared  in  this  Court, 

Brovm  claimed  wrongful  payment d  by  the  Bank  and 
sought  an  accounting.   The  Bank  voluntarily  submitted  its 
account.   The  chancellor  approved  the  account  and  affirmed 


the  trustee's  actions.   No  point  is  made  of  the  chancellor's 
actions  in  this  respect, 

Tlie  issues  made  by  the  pleadings  in  the  trial  court 
were:   'iJhether  there  has  been  a  prior  adjudication  of  the 
subject  matter  of  the  present  action;  whether  the  trust  vras 
void  for  i/ant  of  a  time  of  termination;  and  whether  a£ter 
Ellery's  death  the  plaintiff  and  Augustus  were  vested  with 
all  the  interest  in  the  trust  estate  and  entitled  to  terHin~ 
ation  of  the  trust.   The  chancellor  decreed  that  there  was 
no  prior  adjudication  so  a.s  to  bar  this  action;  that  the 
time  of  termination  was   the  des-th  of  the  la.st  survivor  of 
the  three  children  of  testatrix;  that  plaintiff  and  Augustus 
¥ood  were  not  entitled  to  termination  of  the  trust;  and  that 
the  trust  should  continue  until  the  death  of  the  survivor 
of  Elizabeth  and  Augustus.   He  found  that  the  trast  estate 
had  a  value  of  about  530,000. 

The  trust  is  established  in  Article  Three  of  the 
Augusta  Papke  will.   The  pertinent  parts  of  that  Article  arc: 

Paragra-Dh  1,   ^-  *  *  1  give,  devise  and  bequeath 
all  said  rest,  residue  and  remainder  of  my  estate  to 
*  *  -s*  Trustee,  in  trust,  to  collect  and  pay  over  the 
net  income  thereof  to  my  three  children,  Ellery  Lovejoy 
^'[ood,  Elizabeth  MacLcan  and  Augustus  Ra^vson  '.7ood, 
during  their  life  times,  (in  the  proportions  herein*-, 
after  designated  in  Paragraph  2  hereof)  *  *.*  .^_^   . 

Paragraph  2.   In  providing  for  my  three  children, 
(after  the  death  of  my  mother  as  aforesaid),  I  give, 
devise  and  bequeath  my  estate  in  trust  for  them,  in 
the  following  proportions; 

Ellery  Lovejoy  \iood — on«-.tenth; 

Elizabeth  MacLean—four-tenths; 

Augustus  Rawson  ¥ood — five-tenths. 
■  I  made  this  differentiation  or  division  because  my 
son,  Ellery,  is  not  only  indebted  to  me  but  occause  he 
has  proved  himself  unworthy.  My  other  tvro  said  children 
are  also  indebted  to  me,  and  my  daughter  to  a  greater 
amount  than  my  son,  Augustus, 


Paragraph  3«-   In  the  event  of  the  death 
of  *  *  *  Ellery,  prior  to  the  death  of  both 
or  either  of  my  other  two  said  children,  his 
portion  of  said  trust  estate  shall  be  equally 
divided  betxreen  them,  or  all  given  to  the 
survivor,  as  the  case  may  be,  and  become  part 
of  the  corpus  of  his,  her  or  their  portions; 
and  in  the  event  of  the  death,  ;'\rithout  issue 
then  living,  of  my  daughter,  Elizabeth,  or 
of  my  son,  Augustus,  before  the  death  of  my 
son,  Ellery,  the  share  of  the  one  so  dying 
is  hereby  directed  to  be  given  to  the  other, 
and  shall  become  a  loart  of  the  corpus  of  the 
others  trust  estate.   In  case,  however, 
that  either  of  said  Elizabeth  or  said  Augiastus 
shall  die  leaving  issue,  his  or  her  share  is 
hereby  directed  to  be  given  to  such  issue. 

Paragraph  k.      In  case  of  the  death,  •ifith~ 
out  issue  of  both  my  daughter,  Elizr.beth,  and 
my  son,  Augustus,  prior  to  the  death  of  my 
son  Ellery,  I  direct  that  their  shs.res  of  said 
trust  estate  shall  be  divided  equally  among,  and 
paid  and  transferred  to  my  son,  Ellery,  and 
my  said  brothers  VJllliam  a.nd  Lorin,  or  the 
survivor  of  either  of  them,  share  and  share 
alike. 


In  disposing  of  the  issues  the  chancellor  decided 
that  in  paragraph  2  the  testatrix  intended  a  division 
of  the  income  and  that  in  paragraph  3  the  gifts  over 
v:ere  of  the  j^roportionate  shares  of  the  income.   He 
also  decided  that  on  the  death  of  the  survivor  of 
Elizabeth  and  Augustus,  the  corpus  should  be  given  to 
such  of  their  respective  issue  as  survived  them  in 
the  same  proportions  as  they  were  at  their  deaths 


„5" 

entitled  to  slio.re  in  the  Income, 

V7e  see  no  merit  to  cross-a.ppellant' s  contention 
of  former  adjudication.   He  has  shovm  no  reason,  based 
on  the  record  or  otherwise,  why  the  decision  on  this 
issue  is  erroneous.   The  ba,sis  of  his  claim  is  a  mere 
erroneous  finding  in  a  consent  decree,  in  a  prior  suit, 
in  v/hich  construction  of  the  Paphe  will  was  not  sought 
and  was  not  in  issue.    That  this  finding  was  erroneous 
is  obvious.   It  found  that  the  v;ill  provided  for  pay^ 
ment  of  the  income  in  equa.1  parts  to  the  children. 
The  \-j111   provides  for  unequal  payments  of  Income  and 
the  reason  for  the  inequality  is  sta-ted.   The  Bank, 
after  the  decree  in  the  prior  suit,  paid  out  money  for 
several  years  in  o.isregard  of  the  finding  and  without 
protest  from  Brov/n.   He  relies  upon  Paine  v.  Doughty, 
251  111,  396,  and  American  Tar  Products  Co.-  v,  Bradner 
Smith  &  Co. ,  238  111,  App,  151.   The  instant  suit  is 
not  esi   attempt  to  vary  the  terms  of  a  consent  decree  as 
in  the  Paine  case,  nor  the  second  construction  of  the 
same  Xiiill  as  in  the  Tar  Products  case. 

¥e  thinli  the  chancellor  correctly  decided  against 
the  -olaintiff's  claim  that  the  trust  was  void  for 
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indefinits  duration.   There  is  no  express  termination 
date  in  the  Papke  will  nor  any  express  reference  to 
termination  of  the  tiTist,   There  is  no  postponement 
of  distribution  until  the  "trustees  in  their  discretion 
might  deem  best  or  expedient"  as  in  Van  Epps  v, 
Arbuclcle,  332  111,  551;  nor  until  two  parties  agree 
as  to  pu'ice  as  in  Fox  v,  Fox,  250  111,  38^;  nor  is 
power  to  distribute  dependent  on   directions  of  settlor 
as  in  GallaR'her  v.  Drovers  Tr.  &  Sav.  31:.,  HOk   111. 
^10,   There  is  no   devise  to  the  trustee  for  benefit 
of  persons  and  their  descendants  in  perpetuity  as 
In  City  ^^at'l.  Bank  and  Trust  Co.  v,  White,  337  H-. 

The  intention  of  the  testatrix  as  to  termination 
of  the  trust  must  be  determined  from  the  entire  will. 
Kohtz  V,  Eldred,  208  111.  60.   In  viex;  of  our  consti-vction 
hereinafter  we  conclude  that  the  testatrix  intended  that  the 
trust  should  cease  upon  the  death  of  the  last  survivor  of 
her  children-,   '.liile  this  is  not  a  specific  "date",  it  is 
a  definite  time  within  the  meaning  of  the  cases  referred  to.. 
Tne   trust  terminates  with  the  cessation  of  the  active  duties 
of  the  trustee  (Kohtz  v.  Eldred)  and  in  the  instant  case  no 
authority  is  given  the  trustee  beyond  the  a.eath  of  the  last 
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survivor  of  the  three  chilaren.   The  chancellor  correctly 
decided  tlia.t  the  trust  should  be  continued  until  the  death 
of  plaintiff  or  Augustus  whichever  survives  the  other.   The 
express  duties  of  the  trustee  carry  no   power  beyond  the 
termination  of  the  income  life  estates,   17ag:ner  v.  Ifegner, 
2^^^  111.  101. 

It  is  our  opinion  that  the  testa.trix  in  parag.raph 
2  of  Article  Three  devised  the  remainder  to  her  children  In 
the  proportions  stated,  \Je   have  reached  this  conclusion 
from  a  consideration  of  all  the  trust  provisions.   Starrp,:  v, 
Phenlx,  ^01  111.  134;  In  re  Estate  of  Close,  330  111.  App, 
231.   We  presume  the  testatrix  inten6.ed  to  dispose  of  her 
entire  estate.   Hawkins  v.  Bohllng,  I68  111.  2l4.   In 
paragraph  1  Augiista  Papke  devised  the  residue  of  her  estate 
in  trust  to  provide  the  income  for  her  children.   There  v/as 
no  necessity  to  make  the  devise  in  paragraph  2  in  order  to 
establish  the  portions  of  income.   This  could  have  been  done 
in  paragraph  1,   That  she  stated  the  proportions  in  paragraph 
2  solely  in  order  to  explain  their  inequalities  is  not  con- 
vincing and  doeb  not  explain  the  devise  in  that  paragraph.  The 
word  "income"  Is  not  used  in  the  paragrap^h.   The  devise  is  of 
"my  estate.  "»  She  did  not  expressly  devise  the  remainder  in 
paragraph  2  but  her  estate  had  been  devised  in  paragraph  1 
to  provide  the  income.   This  construction  results  in  a 
devise  of  the  rem.alnder  to  the  same  persons  who  were  given 
the  life  incomes.   Under  the  trust  provisions,  as  construed 
by  us,  neither  Elizabeth  nor  Augustus  will  enjoy  possession 
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cf  their  share  of  the  remainder  because  the  income  is  payable 
until  the  survivor  dies.   The  issue  of  either  or  both,  under 
the  last  sentence  of  paragraph  3>  will  enjoy  the  fee  in 
possession.   It  is  said  to  be  neither  inconsistent  nor  absurd 
for  a  testator  to  give  a  life  tenant  an  interest  in. fee  in 
the  remainder.   Hartxiick  v,  Heberllng,  36A-  111,  523* 

It  is  true  that  the  devise  is  given  "in  trust  for 
then".   It  is  contended  that  the  word  "for"  relates  the 
words  to  the  gift  of  the  income  made  in  paragraph  1.   The 
word  "for"  is  usable  in  the  sense  of  a  gift,  e.g.,  "this  is 
for  you"  or  "the  trustee  will  hold  this  for  ycu",  implying 
that  "you"  in  each  case  is  the  owner.   Fiarthormore,  to  con- 
strue this  paragraph  as  a  devise  of  income  or  as  merely  a 
division  of  the  income  would  be  to  consider  the  vrords  of 
the  devise  as  repetitious  and  surplusage.   The  devise  for 
Income  was  made  in  paragraph  1.   Our  construction  of  paragraph 
2  gives  an  orderly  development  to  the  disposition  cf  the 
estate:   The  residue  entrusted  in  paragraph  1  to  jrovide 
income,  the  remainder  disposed  cf  in  paragraph  2,   We  agree 
with  the  trustee  that  this  conclusion  results  in  an  intestacy 
of  Ellei-y's  share  cf  income.   There  is  no  provision  in  the 
first  clause  of  paragraph  3  for  disposition  of  his  sliarc  of 
income  in  event  of  his  death  before  cither  or  both  of  the 
other  children.   Our  conclusion  will  also  result  in  the 
Intestacy  of  the  income  share  of  either  Elizabeth  or 
Aug^astus  V7hichcver  dies  first, 

V/c  think  that  a  close  reading  cf  paragraph  3  shows 
that  the  second  sentence  is  connected  to  the  thought  In  the 


J) 


-9- 

first  scntonce  by  the  words  which  begin  the  second  sentence, 
"In  case,  however  *  *  "^^ ,      Even  in  a  will  as  inartfully 
drawn  as  this  is  v:e  cannot  believe  the  sentence  can  be  reason~ 
ably  construed  as  separated  from  the  subject  matter  of  the 
first  sentence.   Its  location,  words  and  content  prevent  such 
a  construction.   The  sentence  refers  to  the  contingency  of 
the  death  of  cither  Elizabeth  or  Augustus  with  issue  prior 
to  the  death  of  Ellery,   Because  Ellery  is  dead,  the  death 
of  either  or  both  children  before  his  dearth,  cither  with  or 
without  issue,  cannot  occur.   Practically,  the  result  of  our 
construction  will  be  that  under  the  first  clause  of  the  first 
sentence  of  paragraph  3  there  is  a  gift  over  to  Elizabeth 
and  Augustus  in  equal  shares  of  the  remainder  interest  of 
Ellery,   The  provisions  of  paragraph  3  confirm  cur  construction 
of  paragraph  2.   VJere  paragraph  2  construed  as  dealing  with, 
income  the  lohrase  "the  corpus  of"  would  have  to  be  rejected. 
This  cannot  be  done  where  a  reasonable  construction  can  be 
made  iirithout  disregarding  words  used  by  the  testatrix. 

Intestacies  are  not  favored  by  the  lax\r  (Hawkins  v, 
Bohling,  163  111,  21^)  and  should  be  avoided  where  a  reason- 
able construction  would  warrant  the  avoidance.   As  the  trustee 
points  out,  however,  there  will  be  intestacy  under  either  con- 
struction of  paragraphs  2  and  3.   Plaintiff  does  not  concede 
that  point.   She  argues  that  there  is  no  intestacy  of  Ellery' n 
share  of  Income  under  the  construction  we  have  made.   She 
contends,  without  authority,  that  Ellery* s  share  of  Income 
passed  to  her  and  Aug-astus  "automatically"  with  his  share 
of  the  remainder.   The  law  is  othcn^rlse,   Foss  v.  State  3,  & 
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7.  Co,,  3i^3  111,  ^^■,      There  Is  no  merit  in  her  contention. 
It  follov:s  that  the  chancellor  correctly  decided  the  issue  . 
whether  plaintiff  and  Augustus  were  entitled  to  termination. 
There  was  no  merger  of  estates  in  them.   They  do  net  hold 
all  interest  in  the  estate.   The  estate  of  Ellery  has  an 
interest  in  the  intestate  share  of  income, 

¥e  need  consider  no  other  points  made.   It  would 
be  inconvenient  in  this  case  and,  wc  think,  an  inefficient 
disposition  of  it,  to  reverse  the  decree  in  part  and  affirm 
it  in  part.   The  decree  is  reversed  and  cause  remanded  with 
directions  to  chancellor  to  enter  a  decree  in  conformity 
with  the  views  expressed  herein. 


JUDG-MENT  REVERSED  AND  CAUSE 
REl-iAITDED  V/ITH  DIP.ECTIOKS. 


3URKE.,P.J.  Airo  LET'JE,J.,  CONCUR. 


^ 
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l-LR.    JUSTICE  KILEY  DELIVERED   THE  OPINION  OF   THE    COURT. 

This   is   a   suit    for  recovery  of    $250.00   attorney's 
fees.      Defendant   demanded  a   jury  trial  but   the    trial  court, 
on  plaintiff's  motion,    entered  a  summary   judgment   for  plain- 
tiff.     Defendant  has   appealed. 

The    statement   of   claj.m  alleged  an  oral   contract 
between  the   parties   July  21,    19'^9»    under  which  plaintiff, 
an   attorney,    was   employed  to   obtain   a  mortgage   loan   of 
$5,700;    that  his  fee  was    to  be    0250,00;    that   thereafter, 
on  July  28th,    defendant    signed  an  application  for   the    loan 
"and  agreed  to   pay  plaintiff"    the   $250.00   fee;    that   on 
August   3,    194'9,    plaintiff  obtained  a  commitment   according 
to    the    terms   of    the   application,    notified  defendant   accord- 
ingly and  told  her  he  was   readj^   to   complete   the    deal;    and 
that   she   refused  to   go   ahead  and  refused  to   pay  the    fee. 

Defendant's  pleading  denied  the   oral  agreement   and 
admitted  signing  the   application;    stated  that    she  had  agreed 
to   pay  plaintiff  the    fee   contingent  upon  his  getting  a  loan 
commitment  and  performing  all  legal   services   for  the   comple- 
tion of   the   loan;    stated  that    shortly  after  malting  the   aprlic- 
ation  and  before  any  coraraitraent,    she   advised  plaintiff  not 
to   proceed;    and  denied  plaintiff  had  obtained  a  eomraitment. 


r 
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Plaintiff's   affidavit   in   support   of   the   motion 
for   summary   judgment   reasserted  the  oral  agreement   of  July- 
El,    19^9>    and  stated  that  before   July  28th  he    advised 
defend.ant   that   he  had  a  losji   commitment   and  requested  that 
she  make   a  formal   application;    stated  that   the   fnsmeitmivrs  oral 
agreement  was   reduced  to  writing  on   the    face   of    the   applica- 
tion;   that   on  August  3,    19^9,   he  had  written   confii-Tnation  of 
the   commitment   and   th^t   not  until   Aug-ust   12th  vms  he    asked 
to   cease   his   representation  of   defendaxit;    and  that  upon 
receipt   of   that    request  he   told  her  he  had  completed  the 
task  he  was    employed  to   do    and  stood  ready   to   perform  v/hat— 
ever  further   incid.enta.1  work  was   required. 

Defendant's   counter—a.ff idavit ,    denies   the   ora.l 
agreement,    admits  being   in  plaintiff's   office  July  28th  In 
response   to  his   call  and   executing   the    application;    states 
that  plaintiff  advised  her   she  x-:as   free   to  change  her  mind 
about   the   loan  without   charge;    and  denied   she  was  advised 
Aug'ust   3rd  of   the   written   loan  commitment   or  having  any 
knov:ledge   of    such  commitment. 

The   question  is   whether  the    affidavits   of   the 
parties  present   a  material   triable   issue   of   fact. 

Attached  to  the  plaintiff's  pleadings   is   a  copy 
of   the   application  for  the   loan.      The   application  is  made 
to   the  Mortgage      Corporation.      It  authorized  negotiation  of 
the   $5,700   eight   year  loan  at   six  per  cent  interest.      In  it 
the   defendant   assumed  eight   numbered,    printed  undertalclngs, 
the   first   of  Xirhich  was   to  pay   the    sum  of    $3^2.00   to    the 
Corporation  for  its   services.      In  the  blank  space  opposite 
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number  9   there    is   typewritten   the   following:      "In   addition 
to   above   comniisslon,    the  undersigned  hereby  agrees    to    pay 
T^ro  Hundred  Fifty  Dollars    ($250.00)    as   and  for  attorney's 
fees   to    Gale   L.    Karcus."      Also   attached  to   plaintiff's 
affidavit   Is   a   copy  of  a  letter  purporting   to  have  been 
written  by   the   Mortgage   Corporation  to   plaintiff  advising 
him  of    the   coininitinent  on   the    terms  of   the    application. 

The   parties   agree   that    if   there   is   a  complete, 
unambiguous   contract   shoim  by  plaintiff's   affidavit   and 
exhibits,    conversations   and  statements   as   to    the    terms   of 
the   contract  would  not   be   admissible   in  a   trial   of  plain- 
tiff's  suit.      Defendant   disputes  plaintiff's   contention 
that   the   application  is    a  complete,    unambiguous   contract 
cf  his   employment   for  which   she   was   to  pay   a  925.0,00   foe. 

It  will  be   noted  that    in  both  the   statement    of 
claim  and  in  his   affidavit  plaintiff   alleged  an   oral  agree- 
ment.     In   the   affidavit  he   states   that    this  agreement  was 
reduced  to   writing   in   the    application.      Plaintiff  was   not   a 
formal  party   to    the  application.      ¥e  need,  not   decide  whether 
defendant's   undertalcing  therein  v/as   an   agreement  v/ith  plain- 
tiff  or  with  the  Mortgage  Corporation  or  a  mere   recital  of 
the  previous   oral  agreement.      It  is    enough  tliatwe   think 
It   is   not   a  complete   agreement.      It   does   not    state  whether 
they  ai^e   to  be   paid  in  connection  with   the   loan  or  for 
what    services   the   fees   are   to   be  ]:aid.      Tills   conclusion  is 
borne   out  by  the    statements   in  plaintiff's  pleadings   paid 
affidavit   about  his   readiness   to   do   further  incidental  vrorlc, 
etc. 


The  language  relied  on  does  not  say  when  defendant 
Is  to  pay  the  fee.   If  the  fees  were  not  to  be  paid  until 
the  loan  was  offered  by  the  Mortgage  Corporation  to  defend- 
ant, there  is  no  allegation  or  statement  from  which  we  can 
infer  that  defendant's  obligation  to  pay  had  cone  into 
being, 

Iv'e  thinli  that  the  language  in  the  application  relied 
on  by  plaintiff  does  not  constitute  a  complete  agreement 
between  the  parties;  that  if  plaintiff  is  to  recover  on  a 
contract,  from  defendant,  it  must  be  upon  the  alleged  oral 
agreement  of  Julj^  21,  19^9?  or  on  thr.t  and  the  typewritten 
undertrJcing  in  the  application  form.   In  either  event 
defendant's  testimony  of  the  oral  agreement  v;oulc  be 
relevant  and  adjnissiblo.   The  plaintiff's  affidavit  and 
defendant's  counter— affidavit  present  a  triable  issue  of 
fact  with  respect  to  the  alleged  oral  agreement.   Defendant 
is  entitled  to  have  a  jury  try  that  issue, 

\Ic   need  consider  no  other  points  made.   The  judgment 

Is  reversed  and  the  cause  remanded  for  further  proceedings 

not  inconsistent  herewith, 

JUDGl'IEKT  REVERSED  Al'ID   CAUSE 
REl'iAI\iDED  FOR  FURTHER  PROCEEDINGS, 

BURKE,  P.  J.    AND   LEIffi,  I, ,  CONCUTl. 


^ 
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MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  appeals  from  orders  vacating  a  default 
divorce  decree  and  dismissing  the  ce.use  for  want  of  equity, 

October  6,  19^9  plaintiff  filed  a  complaint  for 
divorce  alleging  th't  defendant  vms  gxiilty  of  extreme  and 
repeated  cruelty  and  that  there  was  born  of  the  marriage 
a  child,  Karen  Pratt,  who  at  the  time  of  the  filing  of  the 
complaint  was  one  year  old.   October  12,  19^9  defendant  was 
served  with  process.   No  answer  or  appearance  having  been 
filed  by  defendant  an  order  of  default  was  entered.   The 
cause  was  heard  on  November  23 j  19^9 •   December  1,  19^9  ^ 
decree  of  divorce  xv^as  granted  plaintiff,  custody  of  the 
child  was  awarded  to  defendant  and  plaintiff  was  directed 
to  pay  defendant  the  sum  of  eight  dollars  weekly  for  the 
support  and  maintenance  of  the  child, 

December  20,  19^9  a  petition  was  filed  by  James  J. 
O'Shea,  Jr.,  brother  of  the  defendant,  alleging  that  from 
December  26,  19^8  to  January  30,  19^9  defendant  was  a 
patient  in  a  sanitarium  in  Chicago;  th^t  from  February  1, 
19^9  until  the  middle  of  June  19i^9,  defendant  and  her  husband 
lived  and  cohabited  as  husband  and  wife  in  the  city  of 
Chicago;  that  from  June  15,  19^9  until  July  10,  19^9  defendant 
and  her  child  resided  at  the  home  of  her  father  in  Wisconsin 
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where  she  v;as  visited  by  plaintiff;  th-t  on  or  about  July  10, 
1949  she  returned  with  her  husband  to  Chicago;  that  in  the 
latter  part  of  October  19-^9  defendant  vras  again  placed  in  a 
sanitarium  and  remained  there  until  November  23,  19^9  when 
she  returned  to  her  father's  home  in  '.'/isconsin  where  she 
remained  until  December  7,    19^9.   December  8,  194-9  defendant 
returned  to  Chicago  and  was  immediately  taken  to  the  psycho- 
pathic hospital  for  observation  where  she  remained  until 
December  15,  19^9  when,  after  a  court  hearing,  she  was 
committed  to  the  Elgin  State  Hospital, 

The  petition  further  alleges  on  information  and 
belief  that  plaintiff  and  one  Lucille  Taylor,  who  appeared 
as  a  witness  to  the  alleged  acts  of  cruelty  in  the  divorce 
proceeding,  "plan  to  be  max'ried  and  to  leave  this  court's 
jurisdiction,  and  plaintiff  will  do  so  unless  restrained." 
The  petition  concludes  \/ith  a  prayer  asking  that  the  divorce 
decree  be  vacated,  for  the  appointment  of  a  guardian  ad  litem 
for  defendant  and  the  minor  child,  for  an  order  directing 
the  plaintiff  and  his  ^^^itncsses  to  appear  in  court  for  a 
hearing  of  the  charges  set  forth  in  the  divorce  complaint 
e.nd  for  general  relief, 

December  20,  19^9  the  trial  court  issued  a  writ  of 
ne  c^ceat,  vacated  the  divorce  decree,  appointed  a  guardian 
ad  litem  for  defendant  and  the  minor  child,  and  sot  the 
cause  for  hearing  on  December  29,  19^9.   On  the  latter  day 
the  coiort  dismissed  the  complaint.   Plaintiff  app>ealed  from 
the  orders  of  December  20th  and  December  29th, 
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Plaintiff  contends  that  the  order  of  December  20, 
19AI-9  is  invalid  for  the  reason  that  the  petition  is  in~ 
sufficient  in  law  and  that  it  was  entered  without  notice 
to  plaintiff  or  his  attorney.   Under  the  provisions  of 
chapter  50(7)  of  the  Civil  Practice  Act  any  decree  imy  be 
vacated  within  thirty  days  after  rendition  upon  good  cause 
shown  by  affidavit.   Independently  of  any  statute  all 
courts  of  record  have  inherent  power  to  set  aside  judgments 
during  the  term  at  which  they  were  entered,   (Department 
of  Public  Tforlcs  V.  Legg,  374  111.  306.) 

In  ordinary  actions  the  controversy  is  between  the 
pai-'ties  of  record  but  in  a  divorce  suit  the  State  is  a  third 
party  and  the  court  represents  the  interests  of  the  State, 
As  a  rule  the  State  does  not  appear  by  counsel  and  conse- 
quently does  not  plca.d.   The  court  may,  to  satisfy  its 
conscience,  of  its  ox-m  motion  investigate  facts  not  contested 
by  pleadings.   In  Johnson  v.  Johnson,  381  111,  362,  at  page 
371,  in  passing  on  this  question  the  court  said:   "The 
limit  of  the  right  of  the  public  to  be  protected  while  thus 
dlsregrardlng  the  ■  just  and  common  i:racticc  of  the  court 
cannot  be  precisely  defined  oy   rule,"   To  the  same  effect 
see  Winning  v.  Winning,  366   111,  57* 

In  the  present  case  the  allegations  of  the  verified 
petition  shovT  that  at  the  time  of  the  alleged  acts  of 
cruelty  a.nd  afterward  defendant  was  mentally  ill,  and  tliat 
shortly  after  the  o.ecree  was  entered  she  was  admitted  to 
the  psychopathic  hospital  in  Chicago  and  after  a  court  hear- 
ing was  cor.imitted  to  the  State  Hospital  at  Elgin,  Illinois, 
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From  the  comments  of  the  trir.l  court  which  appenr 
in  the  record  it  is  manifest  that  the  court  did  not  act 
arbitrarily  in   setting  aside  the  decree  but  was  prompted 
by  a  desire  to  protect  the  interests  of  the  State  in  main- 
taining the  marital  relationship.   Under  the  circumstances 
we  cannot  say  that  the  court  abused  its  discretion  in 
vacating  the  divorce  decree  v;-lthout  notice. 

At  the  hearing  on  December  29,  19^9  plaintiff's 
counsel  asked  for  a  continuance  on  the  ground  that  he  did 
not  have  sufficient  time  to  intei'-view  some  of  the  witnesses 
and  prepare  his  defense..  Over  his  objection  the  trial  court 
proceeded  to  hear  the  testimony'-  of  defendant's  father  and 
her  brother,  who  testified  in  substance  that  defendant  was 
mentally  incompetent  long  before  the  complaint  was  filed  and 
afterward;  th.^'t  she  was  adjudged  mentally  ill  and  sent  to  a 
State  hospital,  and  that  the  plaintiff  knew  of  her  condition. 
At  the  conclusion  of  the  het^ring  the  court  entered  the  order 
dJ-smlsslng  the  complaint.   According  to  the  plaintiff's 
attorney  because  of  lo.ck  of  time  for  preparation  he  was  un- 
able to  offer  o.ny   evidence  to  refute  the  testimony  of 
defendant's  father  and  brother.   The  short  continuance  re- 
quested by  plaintiff  could  not  result  in  prejudicing  the 
rights  of  defendoiit.   ¥e  thinlc  the  court  should  have  given 
plaintiff  additional  time  to  plead  or  msx^-ev   the  petition 
and  to  prepare  his  defense, • 

For  the  reasons  given,  the  order  of  December  20  is 
affirmed  and  the  order  of  December  29  dismissing  the  com- 
plaint for  want  of  equity  is  reversed  and  the  cause  is 
remanded  for  further  proceedings  not  inconsistent  herewith, 

AFFIRI-IED  IN  PiiRT  AI-ID  RSVEP.SED  IN  PART, 
AND  REIIMDED  FOR  FURTHER  FROCEEDING-S, 

BURKE,  P.J.  AND  KILEY,  J,    COIICUR. 
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CHARLES  J.    SHEI^ITIS, 

Appellant, 

V. 

LOUISE  H.    SHEK^ITIS, 

Appellee, 
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APPEAL  FROM 

CLHCUIT  COURT 

COOK  COUNTY. 


0~i^x*A»   Cy  A.  {j 
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¥iR.    JUSTICE  LEl'ffi  DELIVERED  THE  OPINION  OF  IHE  COURT. 

Plaintiff  filed  a  complaint  in  the  Circuit  Court  of 
Cook  County  to  annul  a  divorce  decree  granted  defendant 
in  Garland  County,  Arkansas,  on  the  ground  that  defendant 
was  not  a  bona  fide  resident  of  Q-arland  County  at  the  time 
of  filing  her  complaint  in  that  county, 

January  17,  1950  an  order  vias  entered  which  reads: 
"On  motion  of  Alois  S.  Knapp,  attorney  for  plaintiff  herein, 
and  the  court  having  read  the  complaint  and  answers  and 
having  heard  the  argument  of  counsels,  it  is  ordered  tliat 
the  within  cause  be  dismissed  without  prejudice  to  either 
party.   It  is  so  ordered  accordingly.   Entert   Roberts,. 
Judge , " 

January  31,  1950  plaintiff  filed  a  petition  v;hich 
avers,  among  other  things,  that,  "On  January  17,  1950  the 
said  complaint  was  dismissed  without  prejudice,  it  being 
understood  that  it  was  t.o  be  reinstated  v/ithin  thirty  days 
if  any  good  cause  was  shovm  for  such  action,"   The  petition 
prays  that  the  order  of  January  17th  be  vacated  and  the 
cause  reinstated.   On  the  same  day  (January  31)  an  order  was 
entered  denying  the  prayer  of  the  petition.  Plaintiff  appeals 
from  both  orders.   No  appearance  has  been  filed  in  this  court 
by  defendant. 
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According  to  the  record  the  complaint  was  filed 
Januarjr  11,  1948  and  Sol  R.  Friedman  and  I.  S.  Friedman 
appeared  as  plaintiff's  attorneys.   September  22,  19^9  the 
FriGdmans  withdrew;  as  attorneys  for  plaintiff,  and  Alois 
S,  Knapp  entered  his  appearance  and  the  cause  ^^ras  set  for 
hearing  on  .October  13,  19^9*   October  13th  the  hearing  was 
continued  to  December  12th,   December  12,  19^9,  on  m.otion  of 
Alois  S,  Knapp  attorney  for  plaintiff,  the  cause  was  set  for 
hearing  on  January  10,  I950  at  tvjo  p.m.    This  order  was 
erigned  by  Judge  Roberts, 

January  10,  1950  Alois  S.  Knapp  appeared  in  behalf 
of  plaintiff  before  Judge  Roberts  and  had  the  cause  continued 
to  January  17,  1950,  when  the  order  here  appealed  from  was 
entered.   The  record  also  shows  that  on  December  I9,  19^9 
the  Friedjaans,  as  attorneys  for  plaintiff,  appeared  before 
Judge  Elmer  Schnackenberg  and  set  the  cause  for  "trial  and 
disposition"  on  February  Ik,    1950. 

^Vhen  the  Friednans  appeared  in  behalf  of  plaintiff 
before  Judge  Schnack©nberg  on  December  I9,  19^9,  they  were 
no  longer  the  a.ttorneys  of  record  for  plaintiff.   Nor  docs 
it  appear  th?,t  they  had  any  authority  to  represent  the  plain- 
tiff before  Judge  Schnackenberg,   We  must  assume  therefore 
that  the  cause  was  assigned  to  the  call  of  Judge  Roberts  and. 
that  Alois  S.  Knapp  had  authority  to  speak  for  the  plaintiff. 

In  their  brief  counsel  for  plaintiff,  after  argiilng 
the  m.erits  of  the  complaint,  assert  that  the  decision  of 
Judge  Roberts  dismissing  plaintiff's  cause  of  action  was  in 
effect  overruling  the  original  decision  on  defendant' s_ 
motion  to  strike.   The  record  shows  that  on  January  1",  1950 
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the   then  attorney  for  plaintiff    (Alois   S,    Knapp)    d.ismlssecl. 
the   cause   on  his   motion.      By  voluntarily  dismissing  his    suit 
plaintiff  waived  any   error  the   trial  court  nay  lia.ve   comiuitted. 
( Nevman  v.    Dich,    23   111,    278.)      A  party  generally  is   estopped 
or  waives  his   right   to   appeal  where   the  order  vras   entered  on 
his   motion.      See   4  C.J.S.,    p,    i405j    sec.    213.      Since   the 
order   shows   that    the   court  was   induced  by  plaintiff  to 
enter  it,   he   cannot  be  heard  to   a.ssign   error. 

As   to   the  order  of  Ja.nuary   31^    ^950,    it  appears 
from  the  petition   th.-.t   at   the   time   of   the   dismissal   of   the 
complaint   of  January  17th  there  was   an   agreement  bctv/een 
the  parties   to   reinstate   the   cause.      There  was   no   proof  of 
any  agreement.      In  any   event,    the  matter  of  vacating  the 
former  order  of  January  17th  viithin   the    terra  at  which  it  was 
entei'ed  and  reinstating   the      cause   rested  in  the   sound  dis-- 
ere t ion  of   the    trial   court.      In  the   absence  of  any   shewing 
of  an  abuse   of  the   trial  court's   discretion  we   are   impelled 
to   affirm  the   order. 

For  the    reasons   given,    tlic  orders  appealed  from 

are   affirmed. 

ORDERS  APPEALED  FROM  AFFIRLffiD. 

BURKE, P, J.,    AND   KILEY,    J.,    CONCUR. 
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THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS 
ex  rel.j  PETER  G.  ANDERSEK,  J.  HERlvIAN 
&KHRKE  and  JOSEPH  SIEB, 

Appellants, 

V. 

J.  A.  FIREK,  CLARENCE  H.  RODLEY  and 
LOUIS  HORTON,  Board  of  Trustees  of' 
the  Norvrood  Park  Sanitary  District, 

Appellees* 


L-" 


APPEAL  FROM 


SUPERIOR  COURT, 


COOK  COUNTY. 
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liR,    JUSTICE  LEVJE  DELIVERED  IHE  OPINION  OF  THE  COURT. 

This  is  a  mandamus  proceeding  to  compel  the  Clerk 
of  the  Norwood  Park  Sanitary  District  in  Cook  County,  Illinois 
to  accept  a  petition  asking  that  the  question  of  acquiring 
the  water  works  system  and  the  issuance  of  revenue  bonds 
be  submitted  to  the  electors  of  the  District  at  a  special 
election  as  provided  by  Illinois  Revised  Statutes  19^7, 
chapter  ^2,  paragraph  ^^3(f). 

Respondents'  motion  to  strike  the  petition  for  a 
writ  of  mandamus  was  overruled  and  after  having  elected  to 
stand  by  their  motion  the  court  entered  judgment  awarding 
the  writ.   Respondents  appealed  to  this  court  where  the 
Judgment  was  reversed  and  the  cause  remanded  to  the  trial 
court  with  directions.   (People  ex  rel.  Andersen  v.  Flrek, 
337  111.  App.  92.)   In  the  trial  court  after  rcmandment 
Relators  amended  their  petition  charging  that  Respondent 
Horton  as  Clerk  of  the  District  willfully  absented  himself 
from  his  home  during  the  evening  hours  of  June  1st  and  2nd 
l')^S   for  the  purpose  of  preventing  Relators  from  filing 
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their  petition  vlth  the  Clerk  v^lthln  the  statutory  period 
of  twenty-one  days.   Issues  were  joined  and  evidence  heard 
In  open  court.   The  trial  judge  found  the  issues  In  favor 
of  Respondents  and  dismissed  the  complaint,  • 

Respondent  Louis  Horton  resides  within  the  Sanitary 
District  at  i^kzk-   North  Harlem  Avenue  where  he  operates  a 
small  truck  farm  consisting  of  about  eighteen  and  a  half 
acres.   He  Is  one  of  three  elected  trustees  of  the  Sanitary 
District.   Each  of  the  trustees  receives  $300  annually  for 
his  services.   Respondent  Horton  acted  as  Clerk  of  the 
District  without  additional  compensation  and  generally  trans- 
acted the  business  of  the  Sanitary  District  at  his  farm  in 
the  daytime.   He  did  not  keep  reg-ular  office  hours  but 
occasionally  conducted  the  business  of  the  Sanitary  District 
in  the  evening  by  appointment. 

The  ordinances  in  question  were  posted  Ilay  12, 
1948,  and  the  last  day  for  filing  Relators'  petition  for 
the  special  election  v/as  June  2nd.   Relators'  petition  vras 
not  completed  and  ready  for  filing  until  about  6l>JrS   o'clock 
p.m.  on  June  1,  19^8.   During  the  summer  months  Rosj-ondent 
Horton  v/orked  every  day  In  the  field  adjacent  to  his  home, 
usually  from  seven  o'clock  In  the  morning  until  late  in 
the  afternoon.   Shortly  before  seven  o'clock  p.m.  on  J^one  1, 
19'^8  Horton  went  to  the  home  of  one  Petersen,  a  sewer 
maintenance  man  for  the  Sanitary  District,  to  examine  some 
District  sewer  maps  v/hich  \-^ovo   in  Petersen's  possession.  He 
remained  at  Petersen's  home,  v/hlch  is  about  a  half  mile 
distant,  until  midnight.   About  seven  o'clock  p.m.  on  June 
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1st,  Relators  went  to  the  home  of  Horton  to  present  the 
petition  for  filing  and  found  Horton  absent.   They  made  two 
other  visits  aftenirard  the  sajiie  evening  for  the  same  purpose. 
There  was  evidence  that  Relators  told  Respond.ent  Horton' s 
wife  and  daughter  of  their  purpose  on  the  evening  of  June  1st 
and  that  they  would  return  with  the  petition  on  the  follotving 
evening.   This  was  denied  by  Mrs.  Horton  and  her  daughter. 
There  vras  no  evidence  that  the  Relators  gave  Respondent 
advance  notice  that  they  were  coming  to  his  home  on  June  1st 
to  present  the  petition, 

June  2nd,  19^8,  the  last  day  for  the  filing  of 
Relators'  petition,  Respondent  Horton  worked  on  his  farm  from 
approximately  seven  o'clock  in  the  morning  until  three  or 
four  o'clock  in  the  afternoon.   He  left  his  home  about  five 
o'clock  p.m,  and  went  to  the  city  of  Chicago  on  some  personal 
business. 

On  June  2nd  Relator  Gehrke  had  possession  of  the 
petition  for  the  referendum  election.   About  noon  of  that 
day  he  took  the  petition  to  the  Judge  of  the  County  Court 
of  Cook  County,  who  advised  him  to  file  it  ^^rith  the  Clerk 
of  the  Sanitary  District.   Gehrke  made  no  attempt  to  serve 
Horton  during  the  daytime  but  called  at  his  home  about  seven 
o'clock  in  the  evening,  \Ihcn   he  arrived  he  was  informed  by 
Mrs,  Horton  that  the  Respondent  had  left  for  the  city  of. 
Chicago,  whereupon  Relators  tendered  the  petition  to  lire, 
Horton,   Mrs,  Horton  refused  to  accept  the  petition  for  filing. 
The  testimony  of  Respondent  Horton  is  uncontroverted  that  he 
worked  in  his  field  contiguous  to  his  home  on  June  1st  and 
June  2nd,  1948  from  7:30  in  the  morning  until  late  in  the 
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afternoon;  that  on  botii  Cays  during  the  periods  when  he  xms 
at  work  in  his  field  he  was  in  plain  sight  and  accessible 
to  all  jp'srsons  coming  to  his  home  for  the  purpose  of  trans« 
acting  business  relating  to  the  Sanitary  District,   Respondent 
Horton  denied  that  anyone  informed  him  that  a  petition  for 
specia.1  election  would  be  filed  and  that  he  had  any  knowledge 
that  such  a  petition  ims  in  existence.   According  to 
Respondents'  testimony  the  Clerk  was  available  at  all  reason- 
able hours  in  the  daytime,  thus  affording  Relators  an  oppoi-^ 
tunity  to  file  their  petition  within  the  period  prescribed 
by  the  statute.   No  valid  rea^son  ha.s  been  suggested  for 
Relators'  failure  to  present  the  petition  to  the  Clerk  for 
filing  during  the  daytime  on  June  2nd, 

TiiDiether  Respondent  Horton  deliberately  evaded 
Relators'  attempt  to  file  the  petition  presented  a  question 
of  fact  which  was  resolved  by  the  trial  court  in  favor  of 
Respondents, 

During  the  trial  Relators  amended  their  petition 
on  the  theory  that  Respondent  Horton' s  wife  v;as  a  deputy  or 
agent  and  tha^t  the  tender  of  the  petition  to  her  v/as  a  com- 
pliance with  the  statute.   Tlie  evidence  shows  that  many  of 
the  applications  for  scv/er  connections  received  by  the 
Sanitary  District  were  filled  out  by  the  wife  of  Respondent 
and  that  she  also  receipted  for  moneys  on  sewer  permits. 
Respondent  Horton  testified  that  he  had  difficulty  in  va-iting 
because  of  a  stiff  hand;  that  all  the  applications  wore 
filled  out  under  his  supervision  and  direction;  that  most  of 
the  transactions  occurred  in  his  presence,  and  that  none  of 
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the  applications  were  accepted  until  he  had  examined  them. 
Under  the  provisions  of  Illinois  Revised  Statutes  19^9, 
(State  3ai>  Assn.  Ed.)  chapter  ^-2,  paragraphs  '^4-1^  and  kl5, 
the  Clerli  is  required  to  be  a  trustee  of  the  Sanitary  Dis- 
trict fijid  must  talce  an  oath  and  give  bond.   So  far  as  the 
record  shows  Mrs.  Horton  has  not  met  any  of  these  require- 
ments.  Nor  does  the  statute  raahe  any  provision  for  a 
deputy,  ':Je    think  this  contention  is  without  merit. 

From  a  careful  examination  of  the  record,  v/hich 
consists  of  more  than  nine  hundred  pages,  we  thinlc  the 
findings  of  the  trial  court  are  amply  supported  by  the 
evidence,   We  must  give  due  weight  to  the  trial  court's 
superior  advantage  in  passing  on  the  facts  and  judging  the 
credibility  of  the  witnesses.   ( Jo rn  v»  Tallett,  3^1  HI. 
App.  2^.)   The  finding  of  a  trial  court  in  a  case  tried 
without  a  jury  is  entitled  on  review  to  the  saane  weight 
as  the  verdict  of  a  jury  and  if  the  evidence  is  contra- 
dictory such  finding  will  not  be  reversed  on  appeal  unless 
it  is  contrary  to  the  manifest  weight  of  the  evidence, 
(¥lnnetka  Parle  Dist.  v.  Hopkins.  371  111.  46j  M.-.y flower 
Sales  Co,  v.  Frazier,  325  HI.  App..  31^. ) 

For  the  reasons  given,  the  judgment  is  affirmed, 

JUDQ-MENT  AFFIRI4ED. 
BURKE,  P.J.  AI^TD  KILEY,  J.,  CONCUR, 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS 
ex  i-^el.,  ERNEST  STROZIER, 


Ap;oellee, 


V. 


1-IARTIN  H.    KENNELLY,    Mayor   of   the 
City   of   Chicago;    THE   CITY  OF   CHICAGO, 
a  Munlciral  Corporationj    and  JAI^IES 
¥,    JxiRDINE,    Public  Vehicle   License 
Commissioner, 

Ai^pellants, 


APPEAL  FROM 


SUPERIOR  COURT 


COOK  COUNTY. 


3  42I.A.  515 


MR.  JUSTICE  LEVffi  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendants  appeal  from  a  judgment  in  a  mandamus 
proceeding  coiamanding  the  City  of  Chicago  and  its  licensing 
officers  to  renew  a  taxicah  license  to  plaintiff  for  the 
year  1950.   Issues  were  joined  and  after  evidence  v;as  heard 
the  court  entered  judgment  awarding  the  writ  to  plaintiff. 

No  brief  has  been  filed  in  this  court  by  plaintiff. 

Plaintiff  Strozler  and  defendant  James  \U    Jardine^ 
public  vehicle  license  commissioner  of  the  City  of  Chicago, 
both  testified  by  deposition  in  their  o\m   behalf.   The 
essential  facts  are  uncontrovcrtcd.   Plaintiff  was  the  holder 
of  taxicab  license  number  5313  for  the  year  19^9.   He  and 
a  number  of  other  licensees  for  the  year  19^9  were  notified 
that  they  were  not  entitled  to  renewal  licenses  and  v^ere 
instructed  to  remove  their  taxicabs  from  service  on  or  before 
March  15,  1950.   Plaintiff  vras  engaged  in  what  is  commonly 
Icnovm  as  "jitney"  cab  operation. 
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Section  2,  chapter  I96-I  A  of  the  Municipal  Code 
provides  among  other  things  that  licenses  shall  not  vest  in 
licensees  any  contractual  or  property  right  and  shall  not  be 
subject  to  assignment,  lease  or  other  voluntary  or  involuntary 
transi-er  except  for  replacement  of  a  taxicab  for  that  license. 
The  o;mer  may  designate  any  licensed  driver  to  operate  said 
taxicab  and  the  commissioner  shall  issue  said  driver  a  cer- 
tificate or  card  of  identification  as  the  authorized  driver 
of  said  taxicab.   IJhere  two  persons  are  the  joint  ovmers  of 
said  taxicab  no  person  other  than  one  of  the  ovjners  is  per^ 
mitted  to  drive  the  same  and  the  names  of  both  such  persons 
sha.ll  appear  upon  the  ta.xicab  as  provided  by  section  29-19 
of  the  I-iunicipal  Code, 

Licenses  issued  under  the  provisions  of  the  fcr'^— 
going  ordinance  cs.nnot  be  leased  or  assigned  and  plaintiff 
Tfas  bound  to  operate  personally  his  taxicab.   Plaintiff 
failed  to  drive  his  taxicab  during  the  months  of  August, 
September,  October  and  November  19^9*   During  this  period  he 
leased  his  cab  to  his  uncle  one  Willie  ¥omaclc.   Vrnile  Womaclc 
operated  the  cab  plaintiff  charged  him  six  dollars  a  day  for 
its  use  and  Iv'omack  retained  his  receipts  from  the  operation 
under  plaintiff^s  license. 

Chapter  28,  section  20  of  the  Municipal  Code  reads: 
"It  shall  be  the  duty  of  the  driver  of  a  taxicab  to  accept 
for  transportation  from  and  to  any  place  -vrlthin  the  city  one 
person  or  any  numbnr  of  not  more  than  five  persons  who  may 
ap-ply  for  transportation  as  a  group;  provided  that  additional 
passengers  under  twelve  years  of  age  accompanied  by  an  adult 
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passenger  shall  be  accepted  for  transportation  if  the  taxi- 
cab  has  seating  accommodations  for  thorn.   No  passenger  shall 
be  permitted  to  ride  on  the  front  scat  with  the  di'ivcr  of 
the  taxicr.b," 

Section  28-23  provides  that,  "Taximeters  shall  be 
equipped  with  a  flag  at  least  three  inches  "oy   two  inches  in 
size,  either  painted  red  cr  bearing  thereon  in  letters  at 
least  one  inch  in  height  the  word  'vacant'  or  the  words 
'for  hire,'   The  flag  post  of  such  flag  shall  be  kept  up  or 
towards  a  vertical  position  when  the  taxicab  is  for  hire, 
and  said  flag  post  shall  be  kept  down  or  toward  a  horizontal 
position  when  such  taxicab  is  engaged." 

Section  28-29  of  the  Code  provides  for  the  rates  of 
fare  for  taxicabs. 

Plaintiff  admitted  soliciting  and  accepting  pass- 
engers for  group  riding,  in  violation  of  the  provisions. of 
chapter  28,  section  20  of  the  Municipal  Code  of  Chicago, 
These  passengers  were  transported  for  hire  without  the  use  of 
a  taximeter  to  record  the  fares  payable  and  the  rates  of 
fare  collected  from  passengers  were  different  from  the  rates 
established  by  section  28-29  of  the  Municipal  Code, 

In  People  v.  Thorn" son,  3^1  111.  l66  at  page  I69 
the  court  said:   "No  one  has  any  inherent  right  to  use  the 
streets  or  highways  as  a  place  of  business.   IvTierc  one  seeks 
a  special  or  extraordina,ry  use  of  the  streets  or  public  high- 
ways   for  his  private  gain,  as  by  the  operation  of  an  omnibus, 
truck,  motorbus  or  the  like,  the  State  may  regulate  such  use 
of  the  vehicle  thereon  or  may  even  prohibit  such  use,"   To 
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the  same  effect  see  Yellov  Cab  v.  City  of  ChicaR-o,  396  111, 
388. 

In  the  instant  case,  by  his  cv;n  testimony,  plaintiff 
Strozler  admitted  repeated  violations  of  the  ordinances  rcg-a- 
la  ting  the  operation  of  taxica.hs  in  the  City  of  Chicago. 

In  the  absence  of  an  abuse  of  discretion  by  a  public 
officer  the  t-Trit  will  not  lie  to  compel  the  performance  of 
acts  or  duties  which  necessarily  call  for  the  exercise  of 
judgment  and  discretion  on  the  part  of  the  officers  o.t 
whose  hands  their  performance  is  reo;^uired.   See  People  v*. 
Dover,  238  111.  App,  255»  Here  .  the  evid.ence  clearly  shows 
that  the  defendant  Jardinc,  public  vehicle  commissioner, 
exercised  his  discretion  reasonably,  and  we  are  therefore, 
impelled  to  hold  that  the  court  erred  in  issuing  the  writ. 

For  the  reasons  stcated,  the  judgment  is  reversed, 

JUDGMMT  REVExHSED. 
BURKE ,  P .  J . ,  AITD  KILEY,  J .  ,  COIICUR . 
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CLIFFORD  JANSSEN,  "' 

Plaintiff -Appellant, 


vs. 


CLARENCE  FREESE, 

Defendant-Appellee . 


%v 


■%. 


Appeal  from 
Circuit  Court 
of  Ogle  County. 


V 


WO  LPE ,  —   P .  J .  _  ^^  ^., .         .•^.^>^.- 

""       Clifford  Janssen  on  March  lif,  19^4-9*  was  d;^lving  his 
au^^omobile  In  a  northerly  direction  on  a  paved  highway  in  the 
County  of  Ogle.   At  the  same  time  Clarence  Preese  was  driving 
his  car  in  a  southerly  direction  on  the  same  highway.   As  the 
cars  proceeded  along  on  this  highway,  they  had  reached  a  curve 
about  one  mile  north  of  Byron,  Illinois,  where  the  two  cars 
collided. 

Janssen  started  a  suit  against  Freese  in  the  Circuit 
Court  of  Ogle  County  for  personal  injuries  he  had  sustained  and 
for  damages  to  his  automobile.   The  defendant,  Preese,  filed  a 
counterclaim  against  Janssen  for  personal  injiiries  he  had  received 
in  the  collision,  and  for  damages  to  his  automobile. 

The  case  was  submitted  to  a  Jury  that  found  the  issues 
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2. 
in  favor  of  the  counterclalmant ,  Clarence  Freese,  and  against 
Janssen  and  assessed  his  damages  at  .'1^12,000,00,   The  jury  found 
Preese  not  guilty  in  the  original  suit.   At  the  close  of  plain- 
tiff's case  and  at  the  close  of  all  of  the  evidence,  plaintiff, 
Janssen,  asked  to  have  the  jury  instructed  to  find  in  his  favor, 
but  the  Court  overruled  the  motion  in  each  Instance.   A  motion 
for  a  new  trial  was  entered  by  Janssen  and  it  was  overruled  by 
the  Court.   The  Court  then  entered  judgment  on  the  verdict 
against  Janssen  and  in  favor  of  Preese  for  |12,000.00.   It  is 
from  this  judgment  that  this  appeal  has  been  prosecuted. 

The  appellant  has  filed  a  motion  to  strike  appellee's 
brief  and  argument  from  the  files,  claiming  that  it  is  not  pre- 
pared in  accordance  \^d.th  the  Supreme  Court  Rules.   This  motion 
was  taken  with  the  case,  and  after  duly  considering  the  same, 
the  motion  to  strike  appellee's  brief  is  denied. 

The  appellant  has  assigned  seven  errors  relied  upon 
for  reversal,  but  has  only  argued  one;  namely,  that  the  verdict 
is  contrary  to  the  manifest  v/eight  of  the  evidence,  so  the  other 
assignments  of  error  will  be  considered  vmived.   Horner  vs. 
Jaraieson,  3914.  111.  Page  222  and  Pugett  vs.  Murray,  311  111, 
App.  323. 

The  plaintiff  and  the  defendant  were  the  only  eyewitnesses 
to  this  accident  and  their  version  of  what  happened  is  in  direct 
conflict.   The  plaintiff  claims  that  the  defendant  crossed  over 
Into  his  lane  of  traffic,  and  that  it  was  his  carelessness  that 
caused  the  accident.   The  defendant  claims  the  plaintiff  drove 
his  car  over  into  his  lane  of  traffic,  and  it  was  his  carelessness 
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that   caused   the   accident.      There  Is    some  evidence  that  there 
was  glass  and   oil   on  the   east  side  of  the  pavement,   which  was 
the    traffic   lane  the  plaintiff   was  travelling   in,    vitilch  he 
claims   tends   to    show  that   the  accident   occurred  on   the    east 
side  of  the  pavement.      He  argues    that   this    shows   the   defendant 
crossed  over  the  line   into   plaintiff's   lane   of    traffic,    and  it 
was   the  defendant's  negligence  which  caused  the    accident.      The 
defendant  had   some  witnesses  to   corroborate  him  in  his   state- 
ment   that   the  plaintiff  crossed  the    line   over   into  his   lane  of 
traffic,    and    it   was   his    negligence   that   caused   the    accident. 

The   defendant   testified  that  he   and   the  plaintiff 
were   in  the  same  room  in  adjoining  beds  in  the  hospital   after 
the   accident;    that  he    had  a    conversation  with  the    plaintiff 
relative  to    the   accident;    that   Janssen  told   him  that   he   didn't 
remember   anything   about    the    accident,    and    didn't   know  what 
had  happened. 

Virginia  Sampson  testified  that    she  was  a   friend   of 
Clarence  Preese,    but   did  not  know  Clifford   Janssen  until  after 
the  day  of   the    accident;    that  she  visited   Clarence  Preese   every 
night   that  he    v/as   in   the    hospital;    that    the   men's   beds  were  in 
the    same  room.      She    said  that   on  March   17th   Janssen   called  her 
over   to  his   bed  and  he    asked  her  "if  he,    Preese,   was  over  to 
see  her   that  night"    and  she    answered  "he  was."      He   then   said 
"it   was   too  bad  it   had  to  happen,    that  he  had   stopped  at  Byron 
to   get  a   cup  of   coffee  and   there  v/as  no  place   open.      He   said 
he  didn't  remember   leaving   Byron." 

Mary  Williams  was  called  as  a    witness   for    the  defendant 
and  testified   that   she  was  a   nurse  in  the   hospital,    and   did  not 
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know  Clarence  Preese  or    Clifford  Janssen  until   after  she    saw  them 
in  the  hospital;    that   their   beds  were  only  a   few  feet  apart;    that 
she  heard  a   conversation  that   Clifford   Janssen  had  with  Clarence 
Preese;   that   she  heard   Janssen  say,    "that  he  had  taken  two   jobs 
working    in  a    factory  in  Rockford,    and    In   a  restaurant,    and   that 
he  hadn't   too  much   sleep  doing  both   jobs;    that  he  was  tired  the 
day  of  the  accident   and  that  he    didn't  reineiriber   leaving    Byron." 

Janssen  was   called  to    the  witness    stand   and   said  he   did 
not  remember  making    such   statements.      No  doubt   these   statements 
of   Janssen  had   considerable   effect  on    the    jury  in  weighing   his 
evidence,    and   they  might   well  believe  that  what   he   had   stated 
at   the  hospital   was   true,    and   that  he   did   not   remember  leaving 
Byron,    nor   how  the  accident   occirrred.      vVhere  the   evidence  is   in 
hopeless   conflict  and    irreconclliable,    it    is   not    the  province 
of  an  appeal   Court  to    substitute  its    judgment    for   that    of  the 
jury,   or    upset  their   verdict   even  if    we  were   to   reach  a   contrary 
conclusion,   for   this   would   be   Invading    a   constitutional  prerogative 
of  the   jury.      It  must   be    conceded  that   the  evidence  in  the    present 
case  is  very   conflicting,    but   the    jury  has   seen  and  heard   the 
vrf.tnesses  testify,   and  it    was   their  duty    to    weigh   the    evidence 
and    for   them  to   decide   as  between  the    parties.      In  the   present 
case  we   are  boxind   to    follow  their  verdict,    and    the    judgment 
appealed   from  is  hereby   affirmed. 

Judgment   affirmed. 
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Abstract 


IN  THE 
APPELLATE  COURT  OP  ILLINOIS 
SECOlu)  DISTRICT. 
OCTOBER  TERM,    A.   D.    1950. 


Agenda  No.   1^. 


r42I.A.  516 


ERIC   F.    Al'JDERSON,  ) 

Plaint iff -Appellant,  ) 

vs.  ) 

) 

CHESTER   G.    SAjWELSON  and  ) 

DOIIALD   C.    SAiWELSON,  ) 

Defendants-Appellees.  ) 


X. 


•H., 


Appeal  from  the 
Circuit  Court  of 
Rock  Island  County, 


WOLFE,--   P.  J. 

Eric  F.  Anderson  Instituted  a  suit  against  Chester  G. 
Samuelson  and  Donald  C.  Sainuelson  to  recover  damages  for  personal 
injury  sustained  v/hile  crossing  ll^th  Avenue  in  the  City  of  Rock 
Island,  Illinois,   The  complaint  consisted  of  one  count  and  alleges 
that  Anderson  himself  was  in  the  exercise  of  ordinary  care  and 
caution  for  his  own  safety,  and  that  the  defendants  were  negligent- 
ly operating  an  automobile  in  a  westerly  direction,  and  struck  the 
plaintiff  and  seriously  injured  him. 

The  acts  of  negligence  charged  in  the  complaint  are: 
(a)  That  he  violated  the  speed  ordinance  of  the  city  of  Rock  Island, 
Illinois;  (b)  that  he  was  driving  his  motor  vehicle  on  the  left-hand 
or  south  side  of  lij-th  Avenue,  which  was  normally  used  for  the  east- 
bound  traffic,   (c)  That  he  was  passing  a  bus  of  the  Tri-City  Lines 
in  the  middle  of  the  block  on  the  south  side  of  the  center  of  ll+th 
Avenue,  and  without  sovmding  any  horn  or  any  other  warning,   (d) 
Failing  to  keep  a  proper  lookout  for  pedestrians  on  ll+th  Avenue 
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2. 
who  were  In  the  act  of  crossing  li4.th  Avenue.   (e)  Failure  to  have 
or  keep  his  motor  vehicle  under  proper  control  so  as  to  have 
avoided  striking  the  plaintiff.   He  claimed  damages  in  the  sum 
of  125,000.00. 

The  defendants  filed  their  answer  and  denied  all 
allegations  of  negligence  in  the  complaint.   They  admit  the 
ownership  and  operation  of  the  automobile  in  question,  by  the 
defendant,  Donald  C.  Samuelaon,   They  also  admit  that  the  plain- 
tiff, Eric  F.  Anderson,  was  at  the  time  in  the  act  of  crossing 
south  over  ll(.th  Avenue  halfway  between  38th  Street  and  39th 
Street,  but  denied  he  was  in  the  exercise  of  reasonable  care 
for  his  own  safety  in  doing  so.   The  case  was  submitted  to  a 
jury.   At  the  close  of  plaintiff's  case  the  defendant,  Chester 
G.  Samuelson,  the  owner  of  the  car,  moved  for  a  directed  verdict 
of  not  guilty.   The  Court  allowed  this  motion  and  instructed  to 
find  a  verdict  of  not  guilty,  as  to  Chester  G.  Samuelson.   A 
like  motion  was  filed  by  Donald  C.  Samuelson,  the  driver  of  the 
car,  but  was  overruled  as  to  him.   Evidence  was  heard.   The  jury 
returned  a  verdict  in  favor  of  Chester  G.  Samuelson  and  Donald 
C.  Samuelson.   After  the  verdict  of  the  jury,  the  plaintiff  filed 
a  motion  for  a  new  trial,  which  was  denied  by  the  Court.   Judgment 
was  entered  on  the  verdict,  and  the  plaintiff  has  prosecuted  an 
appeal  to  this  Court. 

The  evidence  shows  that  Donald  C.  Samuelson  was  driving 

his  car  in  a  westerly  direction  on  ll4.th  Avenue  in  Rock  Island, 

Illinois;  that  he  followed  a  bus  of  the  Tri-Clty  Lines  in  the 

vicinity  of  39'th  Street;  that  the  bus  had  stopped  at  the  corner 

of  39th  and  ll\.th   Avenue  and  pulled  away  from  the  corner  going 

west;  that  he  started  to  pass  the  bus  about  halfway  between 

alley 
39th  and  38th  Street,  opposite  an/  between  38th  and  39th  Street 

north  of  ll|.th  Avenue;  that  there  were  no  cars  approaching  on 
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llj.th  Avenue  travelling  east  at  the  time;  that  he  did  not  sound 
his  horn  in  passing  the  bus;  that  he  struck  the  plaintiff,  as 
Anderson  stepped  out  from  in  front  of  the  bus;  that  at  the  time 
of  the  accident,  Samuelson  was  on  the  south  half  of  the  pavement, 
and  that  the  plaintiff  was  about  tv/o  or  three  feet  south  of  the 
center  line  of  the  pavement  when  he  v;as  struck;  that  Samuelson 
stopped  his  car  within  ten  feet  after  he  struck  the  plaintiff. 

The  evidence  shows  that  the  plaintiff  had  driven  his 
car  in  a  westerly  direction  on  lij-th  Street  accompanied  by  two 
ladies.   He  parked  his  car  east  of  an  alley  on  the  north  side 
of  ll|.th  Avenue  in  front  of  a  grocery  store.  The  plaintiff  got 
out  of  his  car  on  the  left  or  south  side,  and  the  two  ladies 
with  him  got  out  of  the  car  on  the  north  side;  that  all  saw 
the  bus  approaching  and  the  ladies  did  not  attempt  to  cross 
the  street  in  front  of  the  bus,  but  the  plaintiff  did.  The  bus 
at  the  time  was  on  the  north  side  of  ll+th  Avenue,  and  there  were 
cars  parked  on  both  sides  of  the  street.  They  did  not  see  the 
defendants'  car  approaching;  that  the  plaintiff  was  beyond  the 
middle  of  the  street  when  they  heard  the  crash  and  plaintiff  was 
thrown  through  the  air  and  landed  in  the  street  in  the  south  lane 
of  traffic;  that  the  plaintiff  and  the  tv/o  ladies  were  going  across 
the  street  to  the  Ritz  Sandwich  Shop. 

The  defendant  testified  that  he  was  driving  his  car 
at  about  twenty  miles  per  hovir;  that  he  was  about  even  with  the 
front  end  of  the  bus  when  the  plaintiff  suddenly  stepped  out  In 
front  of  him  not  over  five  feet  away;  that  he  immediately  applied 
his  brakes  and  stopped  his  car  within  ten  feet;  that  he  struck 
the  plaintiff  and  threw  him  into  the  air;  that  he  got  out  of  his 
car  immediately  and  went  to  the  plaintiff  and  then  moved  his  car 
into  the  alley  facing  south. 

There  is  very  little  dispute  of  how  this  accident  occurred. 
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The  plaintiff  deliVerately  walked  in  front  of  the  bus  and  was  only 
a  few  feet  past  it  when  he  v/as  stinick  by  the  plaintiff.   He  knew, 
or  should  have  known  that  in  crossing  the  street  as  he  was,  that 
oars  were  liable  to  be  passing  the  bus.   It  appears  to  us  from 
the  evidence  in  this  case  that  the  plaintiff  was  not  in  the 
exercise  of  ordinary  care  for  his  own  safety  at  the  time  that 
he  was  struck  by  the  defendants'  automobile. 

There  v/ere  five  acts  of  negligence  charged  in  the 
complaint.   There  is  some  dispute  whether  this  was  a  business 
district  or  a  residential  district  at  the  place  where  the  accident 
occurred.   There  is  no  evidence  to  contradict  the  defendants' 
evidence  that  he  was  driving  at  the  rate  of  speed  of  about  twenty 
miles  per  hour,  except  the  driver  of  the  bus  who  said  that  the 
car  appeared  to  him  to  be  coining  fast.   What  he  meant  by  fast, 
the  evidence  does  not  disclose,  so  that  that  charge  of  the 
complaint  is  not  proven. 

The  next  charge  is  that  he  vj-as  driving  his  vehicle  on 
the  left-hand  side  of  lifth  Avenue  upon  a  portion  normally  used 
for  eastbound  ti^affic.  The  evidence  is  xmcontradicted  that  the 
bus  was  travelling  at  the  rate  of  ten  miles  per  hour,  or  less. 
Certainly  the  defendant  had  a  right  to  pass  the  bus  in  the 
middle  of  the  block,  as  he  was  attempting  to  do  at  this  time. 

It  is  next  charged  that  he  was  passing  a  bus  in  the 
middle  of  the  block  on  the  south  side  of  the  center  of  li^th 
Avenue  without  sounding  any  horn,  or  other  warning.   It  is  also 
insisted  that  the  defendant  was  guilty  of  negligence  in  not  sounding 
any  warning,  as  he  was  passing  the  bus  in  question.  According  to 
the  evidence  in  this  case,  the  plaintiff  stepped  out  from  in  front 
of  the  bus  and  immediately  into  the  path  of  the  oncoming  automobile, 
and  the  defendant  had  no  opportunity  of  soxinding  a  warning. 
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In  regard  to  the  next  assigned  negligence,  "that  the 
defendant  failed  to  keep  a  proper  lookout  for  a  pedestrian 
on  crossing  llj-th  Avenue  including  the  plaintiff  who  v/as  in  the 
act  of  crossing  ll^th  Avenue,"  it  was  impossible  for  the  defendant 
to  see  the  plaintiff  until  he  stepped  out  from  in  front  of  the 
bus,  as  it  is  a  common  knowledge  that  a  bus  is  higher  than  the 
ordinary  automobile. 

There  is  no  evidence  whatsoever,  that  the  defendant 
failed  to  keep  his  motor  vehicle  under  proper  control  so  as  to 
avoid  striking  the  plaintiff,  and  it  is  uncontradicted  that  he 
stopped  his  automobile  within  ten  feet  after  striking  him. 

We  cannot  agree  with  plaintiff's  contention  that  the 
evidence  In  this  case  would  support  a  verdict  in  favor  of  the 
plaintiff,  as  we  think  it  clearly  shows  that  the  plaintiff  s 
own  negligence  was  the  proximate  cause  of  his  injuries,  and  a 
verdict  in  his  favor  could  not  stand,  regardless  of  whether  the 
defendant  was  guilty  of  any  negligence  that  was  the  proximate 
cause  of  the  plaintiff's  injuries. 

The  plaintiff  insists  that  the  Court  erred  in  giving 
nineteen  Instructions  for  the  defendant,  as  they  presented  only 
seven  to  state  their  side  of  the  case.  There  is  no  hard  and 
fast  rule  that  the  Court  can  lay  dovm  in  regard  to  the  number 
of  instructions  that  either  side  In  a  lawsuit  should  present 
to  the  Coiu?t,  but  the  Courts  have  repeatedly  held  that  any 
particular  point  in  the  case  should  not  be  overemphasized  by 
giving  numerous  instructions  relative  to  the  same.   V/e  cannot 
say  under  the  clrcvimstances  in  this  case  that  the  plaintiff  was 
prejudiced  by  the  number  of  instructions  the  Court  gave  on  behalf 
of  the  defendant. 

Complaint  is  made  of  defendants'  given  instruction  Number 
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9,  relative  to  the  speed  In  miles  per  hour  that  a  motor  vehicle 
should  be  driven,  and  that  there  is  no  precise  speed  limit,  but 
must  be  reasonable  and  proper,  having  regard  to  the  traffic,  and 
the  use  made  of  the  way  etc.,  and  it  is  for  the  jury  to  say  from 
the  evidence  in  the  case  whether  the  automobile  was  being  driven 
at  an  unreasonable  rate  of  speed.  We  think  this  instruction  was 
proper. 

Instruction  Nximber  11,  was  that  part  of  the  statutory 
provision  x^hich  is  as  follows:   "Every  pedestrian  crossing  the 
roadway  at  any  point  other  than  v/ithin  a  marked  crosswalk,  or 
within  any  unmarked  crosswalk  at  an  intersection  shall  yield  the 
right  of  way  to  all  vehicles  on  the  roadway,"  The  instruction 
then  concluded,  "and  the  Co\irt  instructs  the  jury  that  if  you 
believe  from  the  evidence  in  this  case  the  collision  here  in- 
volved was  caused  by  the  failure  of  the  plaintiff  to  comply  with 
this  state  statute  and  that  such  failure  v^as  negligence  proximate- 
ly contributing  to  cause  the  collision,  you  should  find  the  defendant, 
Donald  Samuelson  not  guilty."   The  objection  to  this  instruction  is 
that  the  full  section  was  not  included  in  it,  which  is  as  follows: 
"Notwithstanding  the  provision  of  this  section  every  driver  of  a 
vehicle  shall  exercise  due  care  to  avoid  colliding  with  any  pedestrian 
upon  any  roadway,  and  shall  give  warning  by  sounding  tiie  horn  when 
necessary,  and  shall  exercise  proper  precaution  upon  observing 
any  child  or  any  confused  or  incapacitated  person  upon  a  roadway." 
As  before  stated,  the  defendant  was  driving  his  car  at  a  reasonable 
rate  of  speed  in  passing:  the  bus  vAiere  he  has  a  legal  right  to  do 
so,  and  he  had  no  opportiinity  to  observe  the  plaintiff  in  time  to 
avoid  striking  him,  or  to  give  any  v/arning  of  his  approach,  and 
it  would  scarcely  be  expected  that  a  pedestrian  would  step  out  in 
front  of  a  moving  bus  right  into  the  path  of  the  oncoming  automobile, 
and  under  the  circvimstances  in  this  case  it  is  not  error  t»  omit 
that  part  of  the  statute. 
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Instruction  No.  12,  we  think  was  properly  given.   Instruction 
Number  ll\.   is  as  follows:   "The  jury  are  instructed  that  the  plaintiff 
is  required  by  law  to  establish  his  case  by  a  preponderance  of  the 
evidence  before  he  can  recover.   If  the  plaintiff  in  his  suit  has 
not  so  established  his  case,  or  if  the  evidence  is  evenly  balanced 
so  that  the  jxiry  are  in  doubt  and  unable  to  say  on  vdilch  side  is  the 
preponderance,  or  if  the  preponderance  of  the  evidence  is  in  favor  of 
the  defendant,  then,  in  either  of  these  cases,  the  verdict  should 
be  not  guilty,"   It  is  insisted  that  this  instruction  is  bad  and  he 
cites  tvra  cases  v/hich  support  his  contention.   One,  Third  District 
appellate  court,  the  other  a  Second  District  case  of  Healoy  vs. 
New  York  Central  Ry.  Co.  326  111.  App.  556.   For  authority  for 
the  Healey  vs.  Nev/  York  Central  supra,  this  Court  cited  the  case 
of  Hughes  vs.  Medendorp,  29I4-  111.  App.  l|2l|.,  and  quoted  from  it. 
Also  in  the  opinion  we  cite  the  cases  that  were  cited  in  the  Hughes 
casej  namely,  Wolczek  vs.  Public  Service  Company,  3l^   111.  i).82,  and 
Molloy  vs.  Chicago  Rapid  Transit  Co.  335  Ill»  l6l|.   An  examination 
of  these  two  Supreme  Court  cases  discloses  that  in  neither  of  them 
was  such  an  instruction  given.  In  both  of  them,  the  instruction 
contained  the  words:   "If  the  evidence  preponderates  in  favor  of  the 
defendant  althovigh  but  slightly."   Such  an  instruction  was  condemned 
as  being  erroneous.   It  vdll  be  noted  that  tlrie  same  Court  v/hich 
decided  the  case  of  Hughes  vs.  Medendorp,  supra,  in  a  later  case 
of  Stivers  vs.  Black  &  Co.  3l5  HI.  App.  Page  38  held  that  the 
instruction  is  a  stock  one,  and  has  been  repeatedly  approved, 
and  cites  Eoshinski  vs.  111.  Steel  Co.  231,  111.  198;  Chicago  City 
Hallway  Co.  vs.  Nelson,  2l5  HI.  ^36,  and  several  other  cases  that 
have  approved  this  Instruction.   We  v/ill  now  concede  that  what  we 
said  in  Healey  vs.  New  York  Central  Ry.  case,  supra,  relative  to 
this  instruction  is  erroneous.  The  given  insti»uctlon  in  the  case 
we  are  now  considering  properly  states  the  law. 
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Instruction  No.  18  told  the  Jury  that  if  the  collision 
In  question  v;as  caused  by  the  negligence  of  both  the  plaintiff 
and  the  defendant  there  could  be  no  recovery  in  this  case  by  the 
plaintiff.   We  find  nothing  wrong  in  this  instruction.  The  next 
one  claimed  to  be  erroneous  is  as  follows:   "The  Court  instructs 
the  Jury  that  if  you  believe  from  the  evidence  in  this  case  that 
the  defendant,  Donald  Samuelson,  immediately  prior  to  the  accident 
in  question,  and  v/ithout  fault  on  his  part,  was  placed  in  a  sudden 
emergency  with  peril  of  collision  imrainent  as  the  result  of  plain- 
tiff's suddenly  appearing  or  stepping  out  from  In  front  of  a  moving 
bus,  then  you  are  instructed  and  under  such  state  of  proof,  if 
such  is  the  proof,  the  defendant,  Donald  Samuelson,  would  not  be 
required  to  use  the  same  degree  of  self-possession,  coolness  and 
Judgment  as  when  there  is  no  imminent  peril,  but  if,  under  such 
clrciirastances,  he  acted  as  an  ordinarily  reasonable  person  would 
have  acted  under  the  same  or  similar  circumstances,  he  would  not 
be  guilty  of  negligence."   Appellants  main  objection  to  this  in- 
struction is,  that  there  is  no  evidence,  that  the  plaintiff  stepped 
out  from  in  front  of  the  bus.  As  before  stated  we  think  the  evi- 
dence clearly  shows  that  he  did  step  out  from  in  front  of  the  bus 
immediately  in  front  of  defendants'  automobile,  and  under  such 
circiimstances  the  instruction  is  proper. 

Instruction  Number  20  informs  the  jury  that:   "The  Co\u?t 
f\irther  instructs  the  jtiry  that  if  you  believe  from  the  evidence 
in  the  case,  that  the  alleged  injury  to  plaintiff  was  accidental, 
and  that  the  defendant  was  not  negligent,  the  jury  should  find 
the  defendant,  Donald  Samuelson,  not  guilty."  We  think  the  evi- 
dence in  this  case  is  such  that  the  instruction  was  proper. 
Likewise,  in  Instruction  Number  21,  the  evidence  was  such  that  the 
instruction  was  proper. 

Instruction  Nuntier  2l\.   is  as  follows:   "The  Court  instructs 
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the  Jury  that  one  method  of  impeaching  a  vd.tness  is  by  showing 
that  he  or  she  has  made  statements  out  of  Court  at  variance  with 
statements  on  the  witness  stand,  and  if  the  jury  believe  from 
the  evidence  that  any  v/itness  in  this  case  has  made  statements 
at  any  other  time  or  place  at  variance  with  his  or  her  evidence 
in  this  case,  you  have  the  right  to  take  such  fact  into  consider- 
ation in  determining  the  weight  to  be  given  to  the  evidence  of 
such  witness." 

The  appellant  insists  that  there  is  no  evidence  in  this 
case  on  which  to  base  this  instruction.  The  vdtness,  Edgar  Rohr, 
the  bus  driver,  on  cross-examination  v/as  asked  whether  he  made 
certain  statements  to  a  Mr,  Wedean  shortly  after  the  accident 
occvirred.   Evidently  the  attorney  was  reading  from  the  statement, 
as  the  witness  later  testified  that  he  had  read  it  end  signed  it 
with  a  statement  that  it  was  true.  The  statement  Itself  was  not 
introduced  in  evidence,  so  as  to  contradict  the  things  he  had 
testified  or  denied  saying  at  the  time  the  statement  vms  taken. 
Technically,  we  think  the  Instruction  siiould  not  be  given,  but 
it  is  difficult  to  see  how  the  jury  could  have  been  mislead  by 
this  instruction. 

Instruction  ITunber  23  is  as  follows:   "If  the  Jury  believe, 
from  the  evidence,  that  any  witness  in  this  case  has  knowingly  and 
v/lllfully  sworn  falsely  on  this  trial  to  any  matter  material  to  the 
issue  in  this  case,  then  the  jury  are  at  liberty  to  disregard  the 
entire  testimony  of  such  v/itness,  except  in  so  far  as  it  has  been 
corroborated  by  other  credible  evidence  or  by  facts  and  circum- 
stances proved  on  the  trial.   This  instruction  has  been  criticized 
by  our  Courts,  but  not  for  the  reason  given  by  the  appellant.   In 
instruction  number  25*  we  find  no  objectional  feature  and  on  the 
whole  we  think  that  the  Jury  was  properly  Instructed,  The  Judgment 
of  the  trial  court  is  hereby  afflnned. 

Judgment  affirmed. 
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ILLINOIS  I-EAT  COMPANY,  a  corporation, 
and  A.J.  S0B3E, 

Appellants, 


APPEAL  FROM 


MUNICIPAL  COUP.T 


OF  CHICAGO. 


3  42I.A.  555^ 


MR.  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  action  for  damages  for  injuries  vrhich 
plaintiff  alleges  she  suffered  as  a  result  of  eating  liash 
containing  pieces  of  glass.   In  one  count  of  her  complaint 
plaintiff  charges  breach  of  an  implied  warranty  by  both  of 
the  defendants,  and  in  the  ether,  negligence  on  behalf  of 
the  defendant  company.   The  jury's  verdict  set  plaintiff ^s 
damages  at  |1000  and  judgment  was  entered  accordingly. 
Defendants  have  appealed. 

Defendant  Sobbe  was  operator  of  a  retail  sclf~ 
service  f;-rocery  store  in  Chicago.   On  March  22,  19^9>  plain- 
tiff, then  about  57  years  of  age,  purchased  at  Sobbe' s 
store  a  can  of  Broadcast  Corned  Beef  Hash.   Shortly  there- 
after, in  her  home,  she  opened  the  can  aad  emptied  its 
contents  into  a  frying  pan,  into  which  she  had  already  placed 
butter.   She  added  a  little  millc  and  warmed  the  mixture.   She 
placed  the  warmed  hash  in  a  china  bowl  which  was  then  placed 
on  the  dinner  table  for  her  and  her  husband.   She  took  three 
forkfuls  of  the  hash  fuid  bit  on  a  piece  of  glass  which  dis- 
placed fillings  in  tvn  of  her  teeth,  cut  her  g-^a   and  lodged 
in  her  throat.   She  removed  the  glass  v:ith  her  finger  which 
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was  cut  in  the  process.   She  and  her  husband  examined  the 
remaining  hash  mixture  and  found  another  piece  of  glass  in 
it.   Several  days  later  she  went  to  a  dentist  viho   treated 
her  gums  during  a  period  of  three  weeks  and  then  pulled  the 
two  teeth.   From  time  to  time  she  complained  to  him  of  pain 
and  nervousness.   In  January  1950  1^^  treated  her  mouth  for  a 
day  or  two  ana  removed  two  ndre  teeth.   In  a  fev:  days  he 
extracted  two  more.   Eventually,  in  that  month,  he  had 
removed  all  nine  teeth  in  her  lower  jaw. 

We  think  that  justice  requires  that  the  judgment 
be  reversed  because  of  prejudicial  error  in  the  giving  of 
plaintiff's  instruction  No.  1-^.   Defendants  made  no  objection 
to  the  Instructions  before  the  jury  retired  as  required  by 
Municipal  Court  Rule  60{5),    interpreted  in  Faulick  v. 
National  Bank  of  Republic,  279  1^1.  -^PP.  l60.   The  record  is 
clear  that  defendants'  attorney  was  not  certain  of  the 
practice  with  respect  to  objecting  to  instructions.   Fnile 
this  in  itself  is  no  excuse,  it  is  clear  that,  when  the 
instructions  were  submitted  before  argument  to  the  jury, 
defendants'  attorney  x^fas  misled  into  the  belief  that  the 
court  would  advise  him  T^rhich  instractions  would  be  given 
and  v;hich  would  not,  so  that  objections  could  be  made. 
Presumably  the  court  recognized  this  v/hcn,  after  the  jury 
retired,  the  court  agreed  that  defendants'  attorney  had  liad 
no  opoortunity  to  make  objections  before  that  time  and  per^ 
mltted  him  to  read  his  objections  into  the  record.   For  this 
reason  we  believe  that  defendants  should  not  be  held  to 
have  waived  their  rights  to  complain  here. 

We  think  the  law  is  settled  in  Illinois  that  the 
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law  imposes  a  warranty  on  the  packer  of  sealed  foods 
(Patarfi'las  v,  Goca-Gola  Bottllnr^  Co»  of  Chicago,  Inc. ,  332 
111,  App.  117;  VJelter  v.  Bovman  Dairy  Co.,  318  111.  App, 
305)  and  on  the  retailer  of  the  sealed  food.   Wiedeman  v, 
Keller,  I7I  111.  93;  Chapman  v.  Roggenkam^,  182  111.  App, 
117;  also  Bovviaan  v.  Woodway  Stores,  Inc.,  258  111.  App,  307. 
In  the  Uniform  Sales  Act  (Chap,  121-2-,  sec.  15,  Illinois 
Revised  Statutes  19^9)  the  legislature  provided  six  excep- 
tions under  which  warranties  of  quality  in  sales  were 
implieo..   This  Act  was  adopted  subsequent  to  the  O.ecisions 
in  'iledeman  v.  Keller  and  Chapman  v,  RoggenkamjD,   The  first 
exception  imposes  a  warro-nty  that  goods  shall  be  reasonably 
fit  for  the  particular  purpose  which  the  buyer,  expressly 
or  by  implication,  informs  the  seller  the  goods  are  required 
to  fill,  provided  it  appears  that  the  buyer  relies  on  the 
seller's  skill  or  judgment.   The  second  imposes  a  warrajity 
that  the  goods  shall  be  of  merchantable  quality  \fhen   they 
are  bought  by  description  from  the  seller  who  deals  in  goods 
of  that  description.   It  will  be  seen  th-t  in  the  second 
exception  there  is  no  requirement  that  it  should  appear. 
that  the  buyer  relied  on  the  seller's  skill  or  judgment. 
These  exceptions  cover  a  sale  of  canned  corned  beef  hash, 
Bo^^rraan  v.  Woodv^ay  Stores,  Inc.,  258  111.  Ai^p.  307;  Hyan  v. 
Progressive  G-rocery  Stores,  Inc.,  175  N.  E.  (N.Y.)  I05. 

Plaintiff's  complaint  is  broad  enough  to  embrace  a 
cause  of  action  under  either  the  first  or  second  exception 
or  causes  of  action  under  both.   In  her  brief  she  says  that 
food  cases  arc  based  on  the  second  exception  rather  than 
the  first. 
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Instruction  No,  l-^-;-  told  the  Jury  that  if  plaintiff 
bought  a  can  of  corned  beef  hash  from  defendant  Sobbe,  pre~ 
pared  by  defendant  conpanyi  and  if  the  can  contained  glass, 
without  plaintiff's  fault,  and  plaintiff's  injuries  resulted, 
it  must  find  in  favor  of  plaintiff.   This  instruction  is 
peremptory  and  confusing.   If  it  was  intended  to  state  the 
la'W  of  the  second  exception  it  failed  to  do  so  because  it 
made  no  mention  of  v;arranty  of  fitness  for  human  consumption 
or  merchantable  quality  or  xvords  of  similar  meaning,  and  did 
not  contain  the  element  of  purchase  by  description.   It 
mentions  absence  of  fault  on   plaintiff's  part  and  suggests 
that  it  might  have  been  intended  to  instruct  on  the  negligence 
alleged  in  the  second  count.   If  so,  it  failed  to  state  the 
law  since  it  fails  to  include  the  element  of  defendant's 
negligence,  charged  in  the  complaint,  or  proximate  cause,  etc, 
We  cannot  say,  as  v:ill  be  seen  'oy   what  is  later  stated,  from 
the  verdict  whether  the  verdict  was  on  count  one  or  both  one 
and  two.   This  instruction  may  have  induced  the  jury  to  find 
defendant  goiilty  on  the  negligence  count.  \'Iq   think  this 
instruction  could  have  done  no  less  than  confuse  the  Jury 
and,  because  it  is  peremptory,  it  was  prejudicial  to  defendant. 

Insti-action  No.  13  told  the  jury  that  an  implied 
warranty  that  the  food  is  fit  for  human  consumption  is  imposed 
on  the  packer  and  the  distributor  of  foods  in  sealed  con- 
tainers and  that  such  x/arranty  runs  to  the  ultimate  consumer. 
This  is  not  a  complete  statement  of  the  second  exception.   In 
the  instant  case  the  canned  beef  was  bought  by  description, 
vfith  no  reliance  on   Sobbe 's  skill  or  Judgment,   There  was 
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not  omitted  an  essential  element  for  there  is  no  requirement 
of  proof  of  reliance  where  the  sale  is  oy   descrirtion.   There 
was  no  prejudice  therefore  to  defendnjit.   Nevertheless,  the 
instruction  was  inaccurate  and  because  it  is  peremptory,  it 
should  have  been  accurate, 

We  think  it  will  be  useful,  should  the  case  be 
retried,  for  us  to  comment  on  the  rrocedural  points  raised 
in  this  court.   Only  two  forms  of  verdJ.ct  were  given  to  the 
juryj  "We,  the  jury,  find  for  the  defendants"  and  "We,  the 

jury,  find  for  the  plaintiff  with  $ damages".   These 

forms  were  inadequate  to  cover  the  verdicts  possible  under 
the  two  counts  In  the  complaint.   Only  the  two  forms  v;erc 
given  by  the  attorneys  to  the  trial  court.   Under  count  one 
verdicts  of  not  guilty  or  of  guilty  were  possible  as  to 
each  of  the  defendants.   Under  count  t\70  a  verdict  of  guilty 
or  not  giiilty  as  to  the  defendant  compp.ny  only  v/as  possible. 

The  defendants'  attorney  sought  to  adduce  from 
defendants*  vritness  testimony  to  show  that  defendant  company 
had  received  no  complaints  from  ether  persons  with  respect 
to  pieces  of  glass  in  cans  of  corned  beef  hash.   The  trial 
court  sustained  objections.   Defendant  cit'r^c  V/elter  v.  Bowman 
Dairy  Co.,  313  111.  App.  305j  Gantt  v^  Columbia  Coca>-Co".a 
Bottling  Co,,  7   S,  E.  2d  (S.  C.)  6^1;  Zenlcel  v,  Oneida 
County  Creameries  Co.,  171  N.Y. S.  676,  as  authority  for  his 
claim  of  error  in  the  court's  raling.   The  testimony  in  the 
Welter  case  was  in  behalf  of  plaintiff  and  to  the  effect  that 
another  substance  had  been  found  in  a  bottle  of  milk  on 
another  occasion.   In  the  Gantt  case  the  court  noted  tliat 
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ordinarily  admission  of  this  class  of  testimony  vras  dis- 
cretionary but  that  it  should  have  "been  aamitted  in  tho.t 
case  because  of  the  singular  testimony.   VJe  infer,  because 
of  the  authorities  referred  to  there,  that  the  testimony 
of  the  finding  of  foreign  substances  in  scaled  containers 
on  other  occasions  v/as  admitted  for  plaintiff.   In  the 
Zenkel  case  there  was  testimony  tho-t  a  witness  other  than 
pla.intiff  had  eaten  some  of  the  some  brand  of  cheese  at 
another  store.   The  coiort  approved  the  admission  of  negative 
testimony,  that  other  persons  had  eaten  the  cheese  and  not 
been  made  sick,  in  rebuttal. 

The  record  before  us  does  not  justify  application 
of  the  doctrine  of  res  ipsa  loquitur.   In  Parolinelli  v. 
Dainty  Foods  Manufacturers,  Inc.,  322  111.  App'.  586,  plaintiff 
took  a  "clean  pan",  filled  it  with  water  drawn  from  a  faucet 
having  on  it  a  "filter  strainer"  through  which  the  instrament 
of  injury  could  not  have  passed.   In  Rest  v.  Kee  &  Chape 11 
Dairy  Co. ,  2l6  111,  App.  497,  the  broken  glass  was  found  in  the 
bottle.   In  Roper  v.  Dad's  Root  Beer  Co. ,  336  111,  App,  91, 
the  court  distinguished  between  control  of  the  agency  at 
the  time  of  the  injury  and  at  the  time  of  the  negligent  act 
causing  the  injury.   In  the  absence  of  a  showing  that  the 
Injurious  agency  had  not  been  negligently  handled  after  its 
delivery  to  the  self-service  market,  the  court  Raid  there 
could  be  no  recovery. 

For  the  reasons  given  the  judgment  is  reversed 

and  the  cause  is  rem.anded  for  proceedings  consistent  v/ith 

this  opinion, 

JUDG-IIEIIT   REVERSED  AID   CAUSE 
RE3-IAITDED  MlTll   DIRECTIONS. 

3URKE ,  P .  J . ,    AND   LEWE ,    J .  ,    CO I>IC  UR . 
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FRANCES  POTERASKE, 

Appellee, 

V, 

ILLINOIS  MEAT   COMPAITY,    a 
corporation,    and  A,    J,    SOBBE, 

Appellants, 

ON  REHEARIK&. 
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APPEAL  FROM 
MUNICIPAL  COURT 
OF  CHICAGO. 
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MR.  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

In  thir,  case  a  rehearing  v;as  granted  on  the 

petition  of  plaintiff  Poteraslce.   Having  considered 

the  petition  and  the  ansvier  thereto  we  have  decided 

to  adhere  to  our  opinion  filed  January  3-j  1951« 

JUDGi'IENT  REVERSED  AI-ID  CAUSE 
REI^iAl'IDED  ¥ITK  DIRECTIONS. 


BURKE,  P.J.,  AI^ID  LEWE,  J.,  CONCUR. 
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In  the  Matter  of  TliE  ESTATE 
OF  ELI  HEia^IAN,  Deceased. 


MARIE  SCHAUER, 


Claimant-Appellee , 

V. 


MOLLIE  PUEZE,  Administratrix 
of  the  Estate  of  ELI  HERMAN, 


APPEAL  FROM  CIRCUIT 
COURT,  COOK  COUI^ITY. 


3  42I.A.  ^11 
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Deceased 


Defendant-Appellant,  ) 

^3R.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE 
COLT^T. 

In  19^3  clainant  Marie  Schauer  desired  to  purchase 
property  at  733-^3  North  Oakley  boulevard  in  Chicago,  and 
the  decedent  Eli  Herman,  an  attorney,  undertook  to  repre- 
sent her  in  the  transaction.   It  is  conceded  that  in  June 
19^3  she  deposited  with  him  as  purchase  Koney  the  sum  of 
$11,701.2^.   October  6,  19^f3  Herman  advised  her  that  the 
property  had  been  acquired  and  v/as  then  available  for  con- 
veyance to  her  by  Herbert  R,  Lewis,  the  titleholder,  "from 
whom  I  have  a  quit-claim,  deed  for  conveyance  to  you  upon 
payment  of  the  moneys  agreed  upon  in  the  contract  above 
stated  [of  June  11,  19^3]."  However,  claimant  never  got 
title  to  the  real  estate,  Herman  having  sold  the  property 
to  someone  else  a  year  later.  He  thereupon  returned  to 
claimant  the  sum  of  0ll,3^!-7.l5  v;ithout  disclosing  his 
subsequent  sale  of  the  property  to  a  third  person.   In 
the  meantime  claimant  became  liable  for  various  sw.is  of 
money  expended  by  her,  for  coiimission  on  the  loan  which 
Herman  negotiated  and  for  which  she  v;as  subsequently  sued 
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becausG  the  loan  was  not  used  by  her,  anc  other  itens. 

The  proceeds  of  the  prorating  noney  were  never  given  to 

clainant.  Nevertheless  Kernan  charged  attorney's  fees 

for  services  v;hich  were  not  rendered  for  her  "benefit. 

Upon  this  state  of  facts  and  after  his  duath  clainant 

filed  in  the  Probate  Com^t  of  Cook  Ccunty  a  clain  acr.inst 

the  adi:iinistratrix  of  Hernan's  estate  v;hich  was  allovred 

J       in  the  siiii  of  $2533.21.  Upon  appeal  to  the  Circuit 

^' 

Court  the  case  v/as  tried  d_e  novo,  and  the  clain  was 

allowed  in  the  stra  of  $2338,38 |  the  adninistratrix 
appeals  frcn  this  av/ard. 

The  receipt  by  Herman  fron  clainant  of  $11, 701. 2^-1- 
is  adnitted,  as  is  the  return  of  $11,3^:-7.15  of  clainant's 
noney.   The  dispute  arises  as  to  several  itens  in  the 
clain  v^hich  were  v.'ithheld  hj   Hernan  in  closinf.^  the  trans- 
action. The  first  of  these  is  a  survey  fee  anounting  to 
$50.00  which  v/as  not  considered  by  the  court  as  part  of 
the  clain  allowed.   Next  is  an  iten  of  $200.00  clained 
as  attorney's  fees.   It  is  true  that  under  the  original 
nenorandun  of  agreenent  $200.00  of  the  $11,701.2)+  paid 
by  clainant  to  Hernr.n  was  to  be  applied  toward  Hernan's 
fees,  but  inasnuch  as  the  services  rendered  by  Hernan 
did  not  inure  to  clainant's  benefit,  the  property  not 
having  been  conveyed  to  her  but  sold  to  a  third  person, 
the  estate  should  be  surcharged  with  this  svm,  /ai  iten 
of  $555.73  represents  not  prorating  noney  retained  by 
Hernan.   In  a  letter  dated  July  22,  19^1-3  Hernan  listed 
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throe  Itens  agrregatins  fS55.1Z^   aduitvc:  to  have  been 
collected  by  hin  fron  one  Biossr.t,  as  f ollovs  s   (1) 
$13.33  fron  the  Chicrgo  Title  and  Trust  Cor.pany,  refimd 
of  over-deposit;  (2)  check  in  the  smi  of  ('121.00  fron 
Jacob  Rothschild,  the  vendor  of  the  property,  being  the 
balance  of  July  19^i-3  payient  on  the  contrc.ct;  and  (3) 
$^21.^1-0,  bein^-  another  check  fron  Rothschild  for  balance 
on  "tax  deposits  return."  The  context  of  this  letter 
indicctes  that  Herman  adnittcd  that  the  net  prorating 
money  was  due  claimant,  although  he  does  not  specifically 
say  so,  but  he  clrined  it  as  attorney's  fees  and  balance 
to  be  applied  on  the  purchase  price.   Since  clr.imant  never 
acquired  the  property  it  seens  to  us  that  she  is  clearly 
entitled  to  this  iten.  There  follows  an  iten  of  075.00 
advanced  for  costs  in  the  so-called  McLood  fcreclosure. 
Counsel  for  the  adninistratrfc:  state  in  their  brief  that 
"there  is  no  er.planation  in  the  record  of  this  receipt. 
There  is  no  evidence  that  the  additional  4^50.00  was  ever 
paid  to  Mr,  Hernan,"  Ilovjcver,  Hernan  signed  a  receipt  in 
evidence  which  evidc:ntly  represented  "total  advanced 
$75.00  for  costs,"   This  is  sufficient  proof  of  the  iten, 
and  it  should  be  allo;.'ed.  The  next  iten  is  for  coninission 
to  one  Beron  for  naking  a  nortgagc.   Because  of  He-man's 
failTore  to  convey  the  real  estate  to  claimant  she  could 
not  of  course  use  the  proceeds  of  the  loan,  and  was  sued 
for  the  coDnission  by  the  broker  v;ho  arranged  it,  A  judg- 
ment of  $M+0  was  entered  against  her,  which  v;as  srtisfied 
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by  payment  of  $200.  She  was  entitled  to  recover  this  stun. 
An  item  of  $100  attorney's  fees  is  in  the  same  category 
as  the  $200  item.  The  transaction  was  not  completed  for 
claimant,  and  accordingly  she  is  entitled  to  the  return 
of  this  sum.  The  court  added  to  these  items  the  s\3m  of 
$1216. 2V,  being  interest  on  the  money  for  fifteen  months, 
because  of  vexatious  delay.  V/e  think  this  item  should 
not  have  been  allowed. 

In  summary,  the  claim  as  allowed  in  the  Circuit 
Court  for  $2338.38  should  be  reduced  by  $1216.2^,  leaving 
an  aggregate  of  $1122,1^,  Accordingly  the  judgment  of 
the  Circuit  Court  is  reversed,  and  judgment  is  entered 
here  against  the  administratrix  and  in  favor  of  claimant 
for  $1122.1^. 

Judgment  reversed  and  judgment  here, 

Schwartz,  P.  J.,  and  Scanlan,  J.,  concur. 


7^ 


•^  t 


D 


^ 


,.;.■■  on  ; 


■  \     :i 


«        -    I* 


r.v:.  -ao" 


> 


IdV  pajn-ent   of  02OO.      She  ^-rcs   entitled  to  recover  this   sot.i. 
An  i^cn  of  OlOO  ottornoy's   feos   is   in  tiio  sr.ne  cr.tGcory 
as  th^$200  iten.     The  transaction  was  not  conpleter",   for 
clainant\  and  accordin:::l7  she  is   entitled  to  the  rotiirn 
of  this   s\il\     The  court  added  to  these  i;t:ens  the   sim  of 
^^806,98,    bGlii^  interest  on  the  noney  |>Dr  fifteen  nonths, 
beccusc  of  vexo.^ous  delay.     We  thipic  this   itcii  shotild 
not  have  been  alldVed, 

In  siirmary,   the  clain  a^allov;ed  in  the  Circuit 
Court  for  r?2338.38   shouW-  be/re;:uced  by  0806,98,   leaving 
an  agrregate  of  Ca531.^!-O.VAccor:'in;ly  the   judgnent  of 
the  Circuit  Court  is  ro^erse?^   and   judgment   is   entered 
here  against  the  adranistratrlxs,^^nd  in  frvor   01    clair.ant 

for  ;;^531.'^-0. 

Judgncnt  reversed  \^d  ju'-'gncnt 
here. 


Schwartz /p.  J.,  and  Scanlan,  J.,  concur. 
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BEN  ROIN  t/a  ACTIVE  TIRE 
AND  RADIO  CO . , 


Appellee, 


V. 


JOHN  LEWIS, 


Appellant, 


APPEAL  FROM 
MUNICIPAL  COURT 
OF  CHICAGO. 


3  42I.A.  ^"11 
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MR,  JUSTICE  LEWE  DSLIVT^.ED  THE  OPINION  OF  THE  COURT. 

Plaintiff  instituted  an  action  to  recover  for 
certain  nerchandise  sold  and  delivered  to  defendant. 
Defendant. was  defaulted  and  judgment  entered  in  favor  of 
plaintiff.   Defendant  appeals. 

April  1^,  1950  ^^   alias  sum.nions  v/as  issued  by 
the  Clerk  of  the  Municipal  Court  of  Chicago,   The  return 
made  by  the  bailiff  of  the  Municipal  Court  states  that  he 
seryed_  defendant  by  delivering  a  copy  of  the  summons  to 
Mrs.  J,  Lexas,  wife  of  the  defendant,  on  April  I5,  195O, 
and  that  on  April  18  a  copy  of  the  xirrit  was  mailed  together 
v/ith  a  statement  of  claim,  addressed  to  defendant  at  his 
usual  place  of  abode,   April  28,  1950  defendant  filed  a 
"special  and  limited  appearance"  for  the  purpose  of  quashing 
the  service  of  summons.   On  that  day  an  order  vras  entered 
by  Judge  Edward Schoffler  granting  defendant  five  days  in 
vrhich  to  file  an  aflidavit  in  support  of  his  motion  to 
quash  the  service. 

Pursuant  to  notice  defendant's  counsel  appeared 
at  two  o'clock  p.n.  on  May  3rd  and  moved  for  an  extension 
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of  tine  in  which  to  file  an  affidavit  in  support  cf  his 
motion  to  quash.   At  that  time  Judge  Quilici  entered  an 
order  which  reads:   "Rule  on  Defendant  to  file  affidavit 
in  support  of  motion  to  quash  service  instanter.   Now  comes 
the  defendant  in  this  cause  and  moves  the  Court  to  quash 
service  and  special  p.ppearance  which  motion  the  Court  over- 
ruled, and  it  is  ordered  that  a  rule.be  entered  on  defendant 
to  file  general  appearance  instanter.   It  is  ordered  by  the 
Court  that  leave  be  and  the  same  is  hereby  given  to  defendant 
to  extend  time  to  file  defense  v/ithin  five  (5)  days  and 
re-set  for  trial  May  31st,  195°  -  top  of  call.  " 

Defendant  having  failed  to  file  a  general 
appearance  and  defense  as  required  by  the  order  of  May  3rd, 
judgment  was  entered  in  favor  of  plaintiff. 

May  31,  the  day  on  which  the  judgment  v/as  entered, 
defendant  filed  a  sworn  petition  averring  in  substance 
that  the  order  entered  by  Judge  Scheffler,  allov/ing  him  five 
full  days  to  file  his  affidavit  in  support  of  his  motion 
to  quash,  old  not  expire  until  the  end  of  the  day  on  May  3rd; 
that  defendant  vrculd  have  filed  an  affidavit  in  support   . 
of  his  motion  within  the  period  allowed, _ stating  that  Mrs. 
John  Lev/is,  upon  vmom  summons  v;as  served,  had  been  divorced 
from  defendant  several  years  ago;  and  that  she  did  not 
reside  with  defendant  as. husband  and  wife,  and  that  defendant 
had  a  separate  residence. 

Defendant's  sole  contention  is  that  he  had  a 
right  to  rely  on  the  order  entered  by  Judge  Scheffler  en 
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April  28,  1950  allowing  him  five  days  to  file  his  affidavit 
in  support  of  his  notion  to  quash.   In  our  viev;  the  order 
entered  oy   Judge  Scheffler  at  the. time  defendant  filed  his 
special  appearance  was  reasonable.   When  defendant  a-o-oeared 
early  on  the  afternoon  of  May  3rd  the  only  matter  presented 
to  the  conrt  by  defendant's  motion  i-rac  whether  an  extension 
of  time  for  filing  his  affidavit  in  support  of  his  motion 
to  quash  should  be  ^.llowed.   Instead  of  ruling  on  defendant's 
m.otion  for  an  extension  of  time  the  court  directed  him  to 
file  an  affidavit  in  support  of  his  motion  instanter,  thus 
reducing  the  tine  aJ.lcv/ed  defendant  by  Judge  Scheffler's 
order.   By  filing  a  special  appearance  defendant  challenged 
the  jurisdiction  of  the  court.   That  issue  could  not  be 
dlSDosed  of  uno.or  the  tei^ras  of  Judge  Scheffler's  order  of 
April  2S,  1950  until  after  Kay  3rd. 

We  are  impelled  to  hold  that  the  trl?.l  court 
erred  in  encoring  the  order  of  Ifey  3,  1950,  v.'hen  the 
defendant's  time  for  filing  his  affidavit  in  support  of  his 
motion  to  quash  had  not   yet . expired,  and  entering  the 
Judgment  order  May  3I,  1950- 

For  the  reasons  st-ated,.  the  judgment  is  revereed 
and  the  cause  is  remanded  for  further  proceedings  not 
inconsistent  herewith. 

REV31SSD  AI\'D  REMWDED  FOR 

FURTHER  proge::diiig-s. 

BURKS.    P.    J.,    AIID   XILZY,    J.,    COIICUR. 


ANNIE  FITZGERALD, 

V, 

JACK  REVILLE, 


Apoellant, 


Appellee. 


o7 


APPEAL  FROM 
CIRCUIT  COURT 


COOK  COUNTY. 

MR.    JUSTICE  LEVJE  DELIVERED    IHE  OPINION  OF    THE   COURT. 

This   is   an  action   to    recover  damages   for  personal 
injuries   alleged  to  have  been   sustained  by   plaintiff  when 
she  v/as    struck  by   defendant's   autoraobile  while   walking  in 
a  crossx/allc  at   a   street   intersection.      Trial  by   jury  resulted 
in   a  verdict   of  not   guilty.      Plaintiff's  motion   for  nevr  trial 
was   overruled  and  judgment   entered  accordingly.      Plaintiff 
appeals. 

The   accident   occurred  about    four  o'clock   in   the 
a.fternoon  on  September  2,    19'^6   at    the   intersection  of   331'd 
and  ¥allace   streets   in   the   City  of  Chicago,      Wallace   Street, 
which  runs   north  and  south,    is   a  through  street  protected  by 
stop  signs,    sxid.  in  the    center  has  north  and  south  bound 
street   car   tracks.      Defendant  vms   driving  his   Ford  tvro— door 
sedan  v/est   on  33rd  Street.      \Ihen  he    reached  VJallace   Street 
he    stopped  his  car  and  then  proceeded  to  make  a  left  turn 
into  Wallace   Street.      At   that   time   plaintiff  was    standing 
in   the   crosswalk  on  the    south  side   of  33rd  Street   at   the 
v/est  curb  of  Wallace   Street   intending   to  walk  east   on   the 
south  side   of   33rd  Street   toward  her  home.      TOien   she  reached 
the  vresterly  rail  of  the   southboiind  street  car  tracks   she 
alleges   that   she  was   sti'-uck  by  defendant's  car,    causing   the 
injuries  complained  of. 
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Defendant  vras  acconpanied  by  a  neighbor,  John 
Kerekes,  and  their  respective  sons  both  aged  twelve,   Kerekes 
sat  in  the  fi-ont  ser^t  of  the  car  beside  the  defendant  and 
the  boys  sat  in  the  rear  seat.   Defendant's  testimony  tends 
to  shoTv  tha.t  there  \-ras   no  impact  upon  plaintiff's  person. 

Plaintiff's  principal  contention  is  that  the  ver^- 
diet  and.  judgment  o.re  against  the  manifest  weight  of  the 
evidence. 

Plaintiff,  6?  years  of  age,  testified  that  on  the 
day  of  the  occurrence  she  left  her  home  and  walked  v/est  to 
mall  a  letter  at  the  southv;est  corner  of  33rd  and  Wallace 
Streets,   Returning  to  her  home  she  wallced  to  the  v;est  curb 
of  ^Jallace  Street  where  she  stopped  and  looked  north  and 
south  for  traffic;  that  she  also  looked  east  "v;here  I  was 
going  to  cross  Vlallace  Street";  that  vjiien  the  street  was 
cleared  of  traffic  she  walked  to  the  west  rail  of  the  south- 
bound street  car  tracks  in  Wallace  Street  where  she  was  struck 
by  defendant's  car  "in  the  back  of  the  leg";  "I  did  not  see 
what  it  was  that  hit  me  at  any  time  before  this  accident," 

On  cross  examination  plaintiff  admitted  that  before 
the  accident  "she  did  not  see  any  car  at  all,"  and  that  there 
was  nothing  to  obstruct  her  view  "of  anything  that  was  on  the 

street." 

Defendant  testified  in  substance  that  when  he 
reached  the  intersection  of  Wallace  Street  he  stopped.for  a 
minute  and  a  half  or  tvro   minutes  because  there  was  trr^fic 
going  north  and.  south  on  Wallace  Street;  that  v/hen  the  traffic 
was  clear  on  Wallace  Street  he  did  not  see  any  pedestrians  in 


„3-- 

the  vicinity;  that  he  proceeded  xirest  on  33rd  Street  until  he 
reached  the  west  street  car  tracks  on  Wallace  Street  where 
for  the  first  time  he  savj  plaintiff  standing  on  the  west 
curb  of  Wallace  Street;  that  at  that  time  his  car  vms  still 
a."bout  eighteen  or  twenty  feet  north  of  the  south  crosswallc, 
and  that  his  car  was  traveling  about  five  miles  an  hour;  that 
when  plaintiff  started  "to  hurry  across  the  street"  he 
a.pplied  the  braices  and  his  car  came  to  a  stop  almost  immedi- 
ately,  "stopping  about  one  foot  south  of  the  north  edge  of 
the  crosswalk";  and  that  plaintiff  got  within  "a  couple  of 
feet  of  my  front  fender  when  I  stopped  completely," 

Defendant  further  testified  that  when  pla.intiff  was 
within  four  or  five  feet  from  defendant's  car  she  fell;  that 
his  automobile  did  not  come  in  contact  with  the  plaintiff; 
aJid  that  after  the  plaintiff  fell  the  witness  took  her  to 
the  police  station  in  his  car  and  thereafter  drove  her  to 
the  hospital, 

John  Kerekes,  an  electrical  engineer,  testified 
that  he  was  a  neighbor  of  the  defendant  and  was  riding  in  his 
car  at  the  time  of  the  accident;  that  when  they  reached 
Wallace  Street  the  car  stopped  for  the  stop  sign  and  then 
slowly  turned  the  corner  south  on  Wallace  Street;  that  the 
turn  was  made  at  approximately  five  miles  an  hour;  that  he 
saw  plaintiff  standing  on  the  v/est  curb  of  Wallace  Street 
V7hen  a.efeno.ant's  automobile  stopped  for  the  stop  sign;  tl-kat 
plaintiff  was  standing  on  the  southv^est  corner  facing  east 
and  appeared  to  be  readj^  to  step  off  the  curb;  that  defend- 
ant's car  slowly  turned  the  corner  and  v/as  approximately 
seven  or  eight  feet  from  the  crosswallc  at  the  time  the 
witness  saw  the  plaintiff  move. 
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Kcrel::es  also  teGtified.  that  plaintiff  "more  or 
less  hurried  across  the  street";  that  he  cautioned  defendant 
to  "be  careful";  that  a.efendant's  car  did  not  get  in  contact 
with  the  plaintiff;  that  as  defendaiit's  car  neared  the  plain- 
tiff she  threw  her  arms  up  and  mad^  t\TO  or  three  steps  to 
the  south  and  then  turned  to  the  west  when  she  stumbled  and 
fell;  that  at  the  police  station  the  witness  looked  at  the 
defendant's  car  and  the  police  in  his  presence  also  examined 
defendant's  car  for  any  dust  "that  had  been  brushed  off"  and 
that  no  dust  had  been  disturbed  on  the  car. 

Neither  of  the  boys  in  the  rear  seat  of  defendant's 
car  witnessed  the  occurrence. 

Plaintiff  insists  tliat  under  the  circumstances 
shown  by  the  evidence  defendant's  duties  are  defined  by 
section  7k   (A)  Motor  Vehicle  Act,  section  1?!,  chapter  95a-; 
Illinois  Revised  Statutes  1945  relating  to  pedestrians' 
right~of~v;ay  at  crosswalhs,  and  section  l62,  chapter  95g» 
Illinois  Revised  Statutes  19^5,  which  provides  that  "no 
person  shall  turn  a  vehicle  from  a  direct  course  upon  a  high- 
way unless  such  movement  can  be  made  with  reasonable  safety 
and  then  only  after  giving  a  clearly  audible  signal  by 
sounding  a  horn  *  *  ^■." 

It  is  uncontroverted  that  on  the  day  of  the  acci~ 
dent  the  visibility  v/as  good  and  that  there  v;ere  no  obstruc- 
tions preventing  plaintiff  from  seeing  defendant's  car  In  ^ 
mailing  the  left  turn  at  the  intersection.   In  Mo  ran  v.  G-at  z  i 
390  111.  478,  the  court  in  construing  section  74  (A)  so±d., 
at  page  486,  that  "the  right-of-v;ay  statute  docs  not  give 
to  -oedestrians  on  a   crosswalk  the  right-of-v/ay  over  all 


vehicles  on  the  street  under  any  and  all  circumstances;  each 
case  must  be  considered  in  the  light  of  the  facts  and  circumr- 
stances  surrounding  it;  the  pedestrian's  right-of-way  is  not 
absolute  because  both  he  andi  the  vehicle  happen  to  be  on  the 
street  at  the  sane  time".   There  is  e\^dence  tending  to  prove 
that  defendajit's  car  had  entered  Wallace  Street  and  become 
part  of  the  southbound  traffic  before  the  plaintiff  left  the 
west  curb.   ^.\1iether  under  these  circumstances  plaintiff  v;as 
guilty  of  contributory  negligence  presented  a  question  of 
fact  for  the  jury. 

With  respect  to  defendant's  alleged  violation  of 
section  l62,  chapter  95gj  Motor  Vehicle  Act,  since  there  is 
no  evidence  tending  to  prove  that  defendant  turned  Ms  car 
from  a  direct  course  after  plaintiff  stepped  into  Wallace 
Street  from  the  vrest  curb,  this  section  of  the  statute  would 
not  be  applicable  in  the  instant  case. 

We  thirlc  the  jury  could  find  that  defendant's  auto- 
mobile d.id  not  strike  plaintiff,   DeteiTjination  of  the  pro- 
bative value  of  the  evidence  and  the  conclusions  to  be  di-'awn 
from  it  lies  x^rithln  the  province  of  the  Jury.  (Lazarus  v, 
Friel,  331  111.  App.  552.)   Fro.::  a  careful  reading  of  the 
record,  we  are  of  tlic  opinion  that  the  verdict  of  the  jury  was 
not  contrary  to  the  manifest  weigiit  of  the  evidence. 

Criticism  is. leveled  at  defendant's  given  instruc- 
tions numbers  12  and  6,   Instruction  number  12  reads:   "You 
are  instructed  thot  if  you  find  from  the  evidence  that,  at 
and  before  the  time  of  the  occurrence  complained  of,  the 
defena.ant  was  exercising  ordinary  care,  and  that  while  the 


t 
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defena.ant  was  doing  so,  if  he  was,  the  plaintiff,  suddenly 
and  unexpectedly  proceeded  from  a  position  of  safety  into  a 
place  of  dangcrj  then,  in  order  to  charge  the  defendant  vjlth 
a  duty  to  avoid  injuring  the  plaintiff,  the  plaintiff  must 
show,  by  a  preponderance  or  greater  weight  of  the  evidence 
that  the  circumstances  were  of  such  character  that  the 
defendant  had  a  reasonable  opportunity  in  the  exercise  of 
ordinary  care,  to  become  conscious  of  the  facts  giving  rise 
to  such  duty,  and  a  reasonable  opportunity,  in  the  exercise 
of  ordinary  care,  to  perform  such  duty,"   Plaintiff  says  that 
the  undisputed  testimony  shoxi^s  that  she  was  on  the  south  cross- 
wallc  of  Wallace  Street  and  was  attempting  to  cross  the  street 
at  a  place  where  the  law  gives  her  the  right— of~way  over  auto— 
mobile  traffic.  As  heretoi'ore  stated,  defendant's  evidence 
shov/s  that  plaintiff  remained  standing  at  the  curb  until 
after  defendant's  car  had  made  the  left  turn  and  traveled 
directly  south  to  within  seven  or  eight  feet  of  the  north 
edge  of  the  crossx;alh,  when  she  "hurried  across  the  street," 
Similar  instructions  were  approved  in  Chicago  Union  Traction 
Co,  V.  Browc'.y.,.  206  111.  6l5,  and  in  the  recent  case  of 
Goldschmldt  v.  Chicago  Transit  Authority,  335  HI.  App.  ^6l, 
We  think  the  instruction  was  proper. 

Plaintiff  complains  that  defendant's  given  Instruc- 
tion number  6  is  defective  because  it  is  verbose  and  repe- 
titious.  The  instruction  recites  the  averments  of  the  answer 
and  is  not  unlilze  plaintiff's  instruction  number  3  in  v^iich 
she  attempts  to  define  the  issues  by  reciting  the  allegations 
of  the  complaint.   In  our  view  defendant's  Instructian 
number  6  is  subject  to  criticism  but  it  does  not  warrant  us 
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in  reversing  the  judgnent,   Moreover,  since  plaintiff ^s 
instruction  nunbor  3  is  open  to  the  sane  criticism  as  dcfend- 
a.nt*s  given  instruction  number  6,  she  connot  be  heard  to 
complain.   (I7111iam  'Jrigley  Jr.  Co.  v.  Standrr-d  Roofing  Co», 
325  111,  App.  210;  Bellomy  v.  Bruce,  303  111.  App.  3^9.)  . 
For  the  reasons  given,  the  judgment  is  affirmed. 

JUDGMENT  AFFIRIffiD. 

BURKE, P.J.  AND  KILEY,J.,  CONCUR. 
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flalntiff<«ppellant  Pltsglbbons,  a  pedof^trian,  was  atruck  and 
Injured  by  defendant-appellee  Rue's  txvck  od  Febniary  2,  19A5  on  niphway 
67,  seven  miles  south  of  JsrseyTllle,  Illinoia,    Tbe  parties  will  be  re- 
ferred to  as  plaintiff  and  tiefendant  hereinafter. 

In  tbe  lawRuit  which  ensued  as  a  result  of  this  accident  Count 
I  of  plaintiff's  second  amended  ootcplaint,  allef^d  that  defen<fAnt  was  nefili- 
gent  in  t>fflt  he  violated  Sections  ll'),  IH,  and  U9  of  the  Unifom  Aet  Regu- 
lating Traffic  on  Highways  of  ths  State  of  Illinois  fCh.  95^.  recB.  11^. 
!!'>.  L'^.  Illinois  Rerised  Statutes)  relating  to  brakes,  sounding  a  horn, 
and  excessive  speed.     Count     II  of  the  eeoond  onended  oonplaint  charged 
wilful  and  wanton  mlseoBduot  la  general  torms,  in  failing  to  keep  a  proper 
lookout,  sad  in  violating  5;ec,  19  of  the  Unifom  Act  relating  to  speed 
aforesaid.    The  defendant  denied  all  the  w^terial  allegations  of  plalnti-f* 
ocmplaint  and  th»  parties  proceeded  to  trial  before  a  jury  in  the  Circuit 
Court  of  J<^reey  County. 
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fhrn  •▼idenee  cub  be  briefly  8t«tsd«    The  plaintiff  t«Hilfied 
that  Ms  son  was  ill  and  that  one  Eaeriok  g*f  his  a  ride  on  the  numiag 
board  of  his  truck  to  th»  nearest  telephone,  so  that  be  alght  call  a 
doctor.     Plaintiff  rode  on  the  ripht  hand  running  boart  of  Eanrick's  truck, 
which  was  traveling  south.    When  the  truck  stopped  he  got  off  and  want 
around  tba  bade  end  of  the  trutdt.    As  he  stepped  onto  the  road  he  saw  the 
defendant's  truck  about  225  feet  down  the  road,  travcdii^  toward  hia.     He 
then  nn  aeross  the  road  and  the  defmaant's  truck  hit  hia.    The  plaintiff 
also  testified  that  he  had  been  herd  of  hearing  for  the  past  twenty-five 
years* 

There  was  srldenoe  that  there  was  a  pool  of  blood  in  the  highwagi 
thet  there  w^re  drops  of  blood  exten'^ing  along  the  road  about  50  feet  north 
of  the  poolf  that  the  fmder  of  the  defendant's  tzuekf  on  tha  right  hand 
side  "eoRing  frois  the  bAOk"  had  a  dent}  and  that  thare  was  a  dent  in  the 
hood  of  the  truck* 

The  defendant  testified  that  he  first  saw  the  plaintiff  )4)en  his 
tnudc  was  eten  with  Enerick's  tzu<dc,  that  he  was  not  going  over  35  miles 
per  hour,  that  Fitsgibbons  ran  in  front  of  hin  and  that  he  did  not  have 
time  to  honk  his  horn,  although  he  did  apply  his  brakss  before  striking 
the  plaintiff  with  the  left  front  part  of  his  truck.    The  point  of  impeet, 
according      to  (!efen!ant*s  testiaooy,  was  3  to  i  feet  behind  Saeriek's 
parked  truck  anS  close  to  the  oonter  of  the  road,  and  defendant  further 
stated  that  he  traveled  but  25  to  30  fset  be/bra  he  stopped. 

Bteeriek,  called  on  behalf  of  the  defwidant,  tesUfled  that  he 
saw  plaintiff  running  aozoss  the  road  with  his  head  <?own,  saw  defefrJant's 
truek  approaching,  shouted  at  the  plaintiff  who  failed  to  hear  hia,  and 
that  he  saw  the  plaintiff  rm  iate  the  aide  of  the  defsndant  's  truck, 
Earick  testified  that  hia  trudt  was  parked  off  the  road. 
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Charl«8  Rus,  the  father  of  the  defondant,  testified  that  6  or  7 
weks  after  the  aeeident  he  had  a  conTereatlon  with  the  plaintiff  who  said, 
when  speaking  of  the  accident,  "It  was  i^  ««  fault,    I  never  looked  either 
way,  I  jxist  ran  In  front  of  hiis".    Plaintiff  denied  aaklng  tfas^e  st>t«Bcnts. 

At  the  close  of  the  plaintiff's  erldenee  the  trial  Judge  <?lrected 
•  rerdlet  for  the  defeBdent  on  Count  II.    The  Jury  found  the  defrariant  not 
guilty  on  Count  I.     Plaintiff *•  notion  for  aew  trial  was  denied  hy  the  trial 
Judge  and  JuSj^ent  was  entered  that  the  plaintiff  take  nothing  hy  his  suit 
and  pay  eoets.    Fros  that  JmSgaent  this  appeal  is  proseeuted. 

fh*  plaintiff  contends  that  the  nuBber  of  instructions  given  by 
the  defendant  were  excesslTB  in  ntnber  and  seedleasly  repetitious,  with 
phraseology  favorable  to  the  defendant »  tending  to  persuade  the  Jury  that 
the  Tlews  held  by  the  court  were  la  favor  of  the  defenriant.     Plaintiff  eltes 
Baker  T.  ThimWffTIi   337  111.  App.  327,  and  gfaiaL  ▼•  !2Sfift&il£  Hewsnaners.  2ai»$ 
3A0  111*  App«  IZ,  to  support  hia  in  this  regard. 

This  court  la  in  full  accord  with  the  prlndplea  enunciated  in 
those  eafies  as  applied  to  the  facts  in  those  eases.    Suffice  it  to  say  that 
In  the  Baker  and  Chisa  eases,   supra,  the  faets  and  the  amber  and  type  ef 
instructions  given  by  the  defcn^iant  are  easily  dlstinguisiiable  fr»M  the 
feets  aad  instructions  in  the  case  before  us,  and  henee  those  deoisioaa 
are  not  controlling  here. 

The  instructions  In  this  oa^  were  not  exeessive  in  nuaber,  es- 
pecially repetltloiBi,  nor  could  they  have  confused  the  Jury  so  as  to  be 
prejudicial  t^  the  plaintiff 'a  ease. 

The  plaintiff  urges  th«t  the  trial  court  erred  ia  gi^ng  in- 
struction luaber  11,  reading  as  follouet 
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•^he  Court  Instructs  the  Jury  that  ths  ^sct  that  Plt«Flbl)ons  was  a 
padestrlan,  anfl  toat  Rub  was  ^iriYlng  a  truck  which  <^tnick  and  injurad 
Pitsglbbons,  does  not  alone,  without  other  faotora,  make  Rue  liable  for 
dMRages  or  east  upon  Ko»  the  burden  of  provl!^  that  he  uar;  not  liable. 
l«for«  there  can  be  liability  the  driver  of  the  truck  munt  haire  been 
guilty  of  TCgllgnee  whleh  was  the  proxlMite  osase  of  the  injury,  and 
tfaa  pedestrian  on  his  part  must  have  been  free  ^Yan  nagH^fmee  whieh 
contributed  to  the  Injury,  and  the  burden  is  upon  the  plaintiff  to  prore 
tlieee  factors  by  a  preponderance  of  the  evidence," 
end  Insists  that  the  Instruction  gave  vadue  profldaenoa  to  one  certain 
fact  or  eireuBstaaoe,  and  that  it  was  misleadlag  and  argumentative.    With 
this  we  cannot  agree*    The  lastruetioa  correctly  states  the  law  under  the 
facta  in  this  case,  does  not  give  a  certain  fact  any  undue  preaiamee,  is 

not  misleading  nor  argUMntative,  and  clearly  told  the  Jury  >diat  elements 

A'- 
of  proof  were  nece^Bary  on  which  to  base  a  recovery.  V 

The  plaintiff  also  contends  that  the  court  erred  in  giving  an 
iastruction  couched  in  the  language  of  Cha;>ter  95^r.  Seetlen  172  of  the 
minoia  Revised  Statutes,  without  embodying  in  that  Instruction  the  quaH- 
flcatlon  of  SvUb  >ctlon  (d)  of  Section  T72,     Plaintiff  contends  that  such 
failure  is  reversible  error,  and  cites  Breltaeier  v.  5ut«ra.  327  111.  App. 
221,  to  sustain  his  position.    The  o.  iniem  in  that  ease  is  published  in 
l^kttnet  form  but  am  enaiin&tlMi  of  the  full  opinion  discloses  that  the 
court  reversed  the  Jodgaent  for  the  defamdant  beeavse  of  certain  errere 
in  cross-eKamination  of  a  witness,  and  hence  that  decision  eaainot  be  de- 
elsive  of  this  ease.    Sub  Seetlon  (d)  of  the  statute  in  question  provldee 
ee  followet 
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"Hotwlttotandii^  the  proTlalOBS  of  this  section  eTery  driver  of  • 
vehicle  ehell  exercise  aw  care  t-  a-rold  colliding  with  any  pedeftrlen 
upon  any  roadway  and  shall  give  warning  by  aoundlng  the  horn  when  neees> 
■ary  and  shaU  exercise  proper  precaution  up«a  ohterving  any  child  or  any 
eoafueed  or  incapacitated  persmi  upon  a  roadway," 

The  language  of  this  provision  of  the  statute  could  veil  h^  UMd 
in  aa  instruction  In  a  ease  where  the  driver  of  the  vehicle  had  an  oppor-> 
twlty  to  see  the  podeatrlaa.    Such  wee  not  true  In  th^  Inetant  case.    The 
roeord  clearly  shows  that  the  defeniarii  had  no  opportimlty  to  oba»tr^  the 
podeeirian,  and  that  ?>tatute  could  have  no  appHeatlon  In  this  ease.    Further- 
Bore,  the  court  did  Instrttct  the  jury  that  it  was  the  duty  of  the  defendant, 
•t  and  bofbre  the  injury  corplalned  of,  to  drive  his  truck  with  ordinary 
oars  and  at  a  reasonable  speed,  obeying  the  requirements  of  the  law  and 
the  reguI'<tiona  for  the  op<4ration  of  his  truck,  which  was  certainly  the 
eorraet  statement  of  the  law  onder  the   ^acta  in  this  ease. 

Considering  the  instructions  aa  a  serie?),  the  jury  was  properly 
instruoted  ^n  to  the  law  applicable  to  the  ftoots  in  this  case,  the  verdict 
and  judgBieat  was  properly  randered  consistent  with  ths  oviience,  and  It 
appoars  that  euhataBtial  justice  has  been  done,  and  this  court  aocorr^ingly 
will  net  revarss  the  jndgnsnt  of  the  ccwrt  b«low.    £allSC  ^*  ULLLsii  ^^^ 
111.  App.  582|  Minnis  v.  Friend.  360  111,  328. 

In  view  of  the  faet  that  the  judgment  is  the  only  ons  that  oould 
be  properly  rendered  consistent  with  the  evidenoe  and  law  In  this  case,  it 
will  not  be  necessary  to  discuss  the  points  raised  by  ths  de fen 'ant  in  re- 
fsfd  to  the  eufflolenoy  and  the  waiver  and  abandenBent  of  the  notion  for  a 
■ew  trial. 

There  being  no  error  in  the  record,  the  judgasnt  of  the  trial 

court  is  accordingly  affimod, 

Affiwied, 
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O'Connor,  P.J. 

The  plaintiff 3«-eppellBnt8,  Bruce  Graves  and  Eugene  Fanner, 
brought  an  action  against  the  defen(?ants-appellee8,  Jullufl  V,  Spann 
and  Gordon's  Transports,  Inc.,  a  corporation,  for  danages  which  they 
sustained  in  an  p.utomob5.1e  colliflion.     The  accident  occurred  on  March 
10,  19A9  on  U.  S.  Route  Number  45,  approxlaately  three  miles  south  of  the 
elty  limits  of  the  City  of  Champaign,  Illinois, 

The  defendant-appellee,  Gordon's  Transports,  Inc.,  a  corpora- 
tion, filed  an  answer  and  the  defendant -appellee,  Julius  T.  Spann,   filed 
an  answer  and  a  counterolaim. 
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At  tha  closa  of  the  evidence  Intro-inced  by  the  plalntlffe- 
appellanta,  the  defrsadanta-appellees  moved  for  a  directed  verdict,  which 
motion  was  overrule'?,  buo  at  tbs  close  of  all  the  evidence  the  plaintlffe- 
appellsnts  move'?  for  a  flirsteted  verdict  as  to  tha  counterclaim,  and  the 
defendants-appellees  moved  again  for  a  directed  vsrdlet  as  to  the  com- 
plaint |  which  motions  vero  overruled. 

The  jury  found  against  the  plaintiffs-appellants  and  found  In 
favor  of  the  counter clalT.ant-appellae,  Julius  7.  Spenn,  and  fired  hie 
denages  at  $2^00, DO,     k  written  motion  for  ju-'^^ent  notwithstanding  the 
Terdlct,  or  In  the  altsraative  for  a  new  trial  was  filed  on  behalf  of 
Bruce  Graves  and  Eugene  Fanaer,  which  motions  were  overruled  by  the  Cir- 
cuit Court,     Prom  that  judgaient  overruling  the  motion  for  a  new  trial, 
and  finding  a  Juigment  in  favor  of  bhe  counterclalmant-ai^llee,  tha 
plaintiffs-appellants,  Bruce  Graves  and  Eugene  famer,  prosecute  this 
appeal. 

The  plaintiffs-appellants,  Eruoe  Graves  and  Fugene  Famer,  were 
travellrig  south  on  a  highway  in  a  Bulck  passenger  autoraobile  being  driven 
by  Bruce  Graves,     A  tractor  trailer  unit,  the  property  of  the  defendant- 
appellee  Gordon's  Transports,  Inc.,  a  corporation,  was  being  driven  north- 
erly by  tha  dafenJant-appellee  Julius  V,  Spann,  an  exployae  of  Cordon's 
Transports,  Inc.,  a  corporation.    The  highway  upon  which  the  diri v«rs  were 
traveling  was  a  paved  two-lane  public  highway,  twenty-four  feet  in  width. 
It  was  about  two  A.i.  on  Xaroh  10,  19^9,     The  W9atb«p  was  snowy  and  wet 
aoi  the  visibility  very  poor.     The  lir»   indicating  the  center  of  the  high- 
Vay  was  not  visible  because  of  tho  snow  that  had  fallen  and  was  still  on 
the  highway. 


-2- 


oi  set  t^iltnsv  h 


Jo  onoCo  mif  i& 


nl   fjaocjl 


-ff^!!. 


■^s,Ui'3:':*^c   -^-^y'*   i;i:  v.;o^:  ir:!:■:^/   ^miiEiq^ 


>-*#■•" 


5ri.i 


ri;;jea  u.;- 


■^c;   -1^x3  ai-i 


■/  aav 


<uf^ 


'iQj.  aci^a:-  ^^a^  ^n*i,;j-3^c'vo  ??••    '  s  ^-i  .^j^"     ♦./'ru'^^^  ?.:i?9 


E:-'^:^    «c 


-A 


eir.v 


■■5-.  T 


no 


>  i'iij-  • 


.xcoij  Tf?;?-?   "t 


■ton  ej9w  ^»w 


Thr«»©  of  the  parties  to  the  suit  ar«  the  only  occurrenc*  witnesMs, 
Both  plaintlffs-appellwstB  and  dofend«»nt3-*Dp©llees  rely  on  the  testimony 
of  the  persons  who  saw  the  position  of  the  vehicles  aft»«r  the  collision  *nd 
the  tiro  H«pks     In  the  snow  at  the  scene,  to  establish  that  they  were  on 
their  propor  sides  of  the  W-ghway  at  the  time  of  the  aoeident,     HoweTor, 
no  useful  purpose  will  be  served  by  reviewing  here  the  testimony  of  the 
witnesses  as  to  this   particular  point.     It  is  sufficient  to  say  that  the 
plaintiff -«ippellaBt  Faxner  is  uncertain  as  to  %ihat  oecurred  just  prior  to 
the  collision,  as  he  was  in  the  process  of  liphting  a  cigarette  by  using 
the  electric  eie:5retts  lighter  of  the  autoaobile,  and  was  being  assisted 
In  the  procedure  by  the  plaintiff-appellant  GrsTSS  just  immediately  prior 
to  the  collision.     And  the  drivers  of  the  two  vehicles  are  in  direct  con- 
trudiotion  of  one  anothsr  as  to  their  location  on  the  highway.    To  decide 
the  right  and  wrong  of  this  case  without  the  eld  of  personally  observinn 
the  witnesses  as  they  gave  thoir  testimony ,  ore  would  be  so  handicapped 
that  1»  alght  well  have  flipped  a  coin  to  select  the  victor.     The  Jury  had 
seen  the  witnesses  as  they  beard  tto  testimony,  an  advanta^  whloh  this 
court  does  not  have.     Of  necessity  the  appearance  of  these  witnesses  on 
the  stand  is  inv^uable  in  determining  where  tho  weight  of  the  evidence 
lies,  and  ua^ar  the  clrcuastaaoeo  the  finding  of  the  jury  on  this  point 
Should  not  be  disturbed,     Doyratas  v.  Rowland.  4«sy-5V-i^^5^  Shevalier  v, 
Seager.  121  111.  5Ul  Antosz  v.  G^si  ^tors.  la£..  311  111.  App.  254| 
Smith  V,  Courtney.  281  HI.  App,  530. 

The  Ssitb  case,  typra.  also  involved  a  collision  of  vehicle* 
traveling  in  opposite    Urectlons,  and  th^^re  the  court  said  on  page  535» 
"It  was  for  the  Jury  to  say  whose  evidence  they  would  believe  as  true 
and  since  they  have  adopted  the  evidence  of  the  plaintiff  as  belnf  the 
■ore  oredible  aixi  the  sasM  having  been  approved  by  the  trial  court,  this 
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court  would  not  b©  varrantefi  In  rev:;ralng  the  jajffwnt  on  tho  grounda 
that  the  virdiot  was  not  supported  by  a  prapoadoranc©  of  the  •rid^nce," 

Of  th»  thrse  inatructlorJ*  eoniplainAd  of  by  the  pl&intiffs- 
appellanto,  we  consider  lastructioa  i«o«  26,  which  requiree  the  plain- 
tiff s-appsllaata  to  "establish  hia  case"  rather  than  "prove  his  case", 
to  be  In  very  bad  fora,    Tho  word  "ostabllah"  places  a  higher  burden  than 
the  law  contemplate*  upon  tho  plaintlffa-appolltints,  and  it  should  not 
have  been  used,    ]^s£isSEL  v,  Oc^ialt^.  262  HI,  App,  337. 

In  the  Hur«m  case,  at^pra.  thia  error,  coupled  with  other  erron- 
eoue  instroetions,  nee^af^ltated  a  reveraal,    Sueh  is  not  true  in  thia  caae. 
The  jury  was  otherwise  well  inatrxKJted  and  the  sstue  result  is  not  necessary 
here. 

Instruction  No,  19  is  as  follows j 
"lou  are  instructed  that  if  you  believe  from  the  srldence  that  the  plain- 
tiff, 3ruce  GraTes,  and  the  defendants  were  both  guilty  of  negligence  which 
proxliaataly  contributed  to  the  injuirled  or  damage  eosiplained  of,  then  you 
are  instructed  that  you  have  no  right  to  compare  the  negligence  of  t^  plain- 
tiff with  that  of  the  defendant,  and  find  a  Terdict  according  to  which  side 
you  think  was  guilty  of  the  greater  degree  of  negligence,  for  in  sueh  case 
it  is  the  law  that  it  sakea  no  difference  which  was  guilty  of  the  greater 
degree  of  negligence.     Under  such  clreuastanoes,  the  said  plaintiff  cannot 

recover." 

As  the  plaintiffs-appellants  rlalm  that  to  give  this  instruction 
was  erroneous  on  the  theory  that  it  Instruoted  the  jury  on  the  doctrine  of 
•onperatiTS  negligence,  which  doctrine  Is  not  the  law  In  Illinois,  it  appears 
to  us  that  if  this  instruction  is  one  on  the  doctrine  of  comparative  negligence, 
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It  also  explains  to  th«  jury  that  BVMh  it  not  the  Illinois  law  and  that 
they  have  no  right  to  follow  it;  and  we  can  see  that  the  plalntlffs- 
appellants  hare  suffered  no  ham  by  the  flvlnff  of  thlo  inatruction, 
especially  in  yIsw  of  the  fact  that  there  is  a  counterclain  filed  h«re 
en<^  the  sa«e  rule  would  be  applicable  to  the  counterclaim  of  the  count»5r- 
claiatant -appellee  • 

The  other  instruction  complained  of  by  the  plaint  if  f8-apr>ellants 
refers  to  the  duty  of  a  guest  in  exercising  due  care  and  caution  for  his 
own  safety  and  is  noft  subject  to  attack  under  the  facts  in  the  instant  case. 

hie  find  no  revRraible  error  in  the  record  and  the  judgtent  of  the 
Circuit  Court  of  Chftspalgn  County  is  affiraed. 

Judgraant  afflrmsd. 
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CKSH  QAF7MSI  aod  TOM  0»COiaiELL,  as  ) 

Const rvator  of  the  Estate  of  Ow«n  ) 

Gaffoey,  an  Iceompetent,  ) 

Flaintlf fa-Appellants,  ) 


aCEERT  E.  HABMO^,     Defeadant-Appellee. 


OKJoanorf  P.J. 


Appeal  froB 

Circuit  Court  of 
Morgan  County 


'342I.A.  714^ 


The  defeodant-appellee,  hereinafter  ealled  the  defendant,  is 
a  practising  attorney,  and  the  plaintiff -appellant,  hereinafter  called 
the  plaintiff,  was  his  client*    A  suit  in  equity  vae  brought  in  the  Circuit 
Court  of  Morgan  County  to  require  the  defndant  to  reeonvey  to  the  plain- 
tiff a  certain  fara  which  the  defendant  had  obtained  from  the  plaintiff, 
his  client,  \Aile  the  fiduciary  relationship  betveen  the  attorney  and 
client  existed.    The  suit  also  required  the  defenrlant  to  account  for  rents 
oollscted  from  the  fara  duilng  the  years  that  he  had  held  the  title.    The 
Circuit  Court  held  that  the  defenlant  was  a  constructiire  trustee  and 
ordered  him  to  reconTsy  the  fai«  to  the  plaintiff  and  to  account  for  the 
rents.    This  decrne  vas  affirmed  by  the  Supreae  Court  in  Gaffney    t.  fluMn, 
405  HI*  273«    The  Circuit  Coirt  then  ordered  the  defeadant  to  account* 
The  plaintiff  filed  objections  to  some  of  the  itsas  in  the  account,  and  an 
order  vas  enber«d  by  the  Circuit  Court  auataining  the  objections  in  part 
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and  overruling  than  In  part,  and  fludine  that  tha  dafandant  vaa  lalabtad 
to  tbi  plalnUff  In  the  aoount  of  $14,916,86. 

tha  Clreuit  Court  allowad  tha  dafandant  a  oradlt  of  $1,164.89 
as  o^npar.aatlon  for  aervioaa  as  truataa  and  allowad  an  Um  In  hia  aecoant 
in  tba  iBOunt  of  $^1,55  for  pullli«  tedga  and  for  labor,    .. 

This  appaal  is  takan  by  tha  plaintiff  fr«B  tha  ordar  ovarrullng 
kla  objfiotlons  to  thoaa  two  Itaas  In  tha  aooount. 

It  has  fraquantlj  haan  hald  both  bgr  tha  SupraM  Court  and  by  tha 
inrlous  appellata  courts  of  thla  3tata  that  a  fiduciary  vho  wroogfully  olalaa 
title  to  the  truBt  property  adversely  to  his  bene  ft  alary  la  not  entitled  to 
any  eompensation  for  his  servioea  in  tha  manageaent  of  aaid  property. 


▼.  Ifiilibailb*  159  111.  2701  Sifi&i  ▼.  JanAll,  kl  Atl.  211,  22  R.I.  227|^_^ 

+  \ffaST  Ce^^Q  Chicago 

▼•  ms.,  105  Wise.  235,  81  B.V.  4QI|  Continental  nijnftltff  MifiBSi  SbbI^t. 
JStiilX,  333  111.  App.  119,  127. 

If  this  vera  not  so,  it  would  encourage  flduciarlea  to  deal  with 
their  trust  adTersaly  to  tha  interests  of  their  benefioiariea,  and  it  la  a 
vail  ostabliehed  policy  of  tha  law  that  a  trustee  ahould  not  be  permitted 
to  pron.t  by  breach  of  his  trust. 

Safeadant  cites  no  ease  in  support  of  his  position  except  this 
easa  in  tba  Supreiae  Court,  Gaffttay  ▼.  Harami,  JBBn*     ^  atatea  that  tha 
Zyxpmm  Court  has  already  held  that  the  defndant  la  entitled  to  eeaviensa- 
tion  for  his  aervioas  aa  trustee.    With  thla  we  aannot  agree.     The  iaaua 
aa  to  the  rl^t  of  the  defendant  to  such  eoa^naation  was  asft  before  the 
Supreme  Court  in  the  earlier  appeal,  and  tha  paragraph  of  the  opiaioa  deal- 
ing with  tbi  right  of  tha  defendant  to  reimbura«nent  for  his  expeof^itures 
aai  a  reaaonable  ooapenaation  for  his  •«rtia%»  refera  to  hia  right  of  re- 
labwseMat  for  his  serrioes  that  were  rendered  by  hia  as  an  attorney  prleB- 
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t*  tha  tiae  that  he  acquired  the  title  to  the  property  advereely  to  the 
Inierestfl  of  his  client.     It  is  not  disputed  that  he  has  claiaed  credit 
for,  and  has  been  allowed  a  sub  in  full  oompensatlon  for  hia  legal  servleea 
randered  and  expenses  incurred  prior  to  the  tine  he  aaquired  the  property. 

The  ooiirta  should  jealously  guard  and  protect  the  relationship 
of  attorney  aod  client,  and  nerer  allow  an  attorney  to  profit  hy  Tirtue 
of  his  Tlclatlzig  his  breach  of  fiduciary  relationship  to  his  elient. 

Bowarer,  we  baliste  that  the  trial  court  was  correct  in  allowing 
the  itan  of  1^1.55  axperded  by  the  defendant  for  pulling  a  hedge  and  for 
labor.     Regardless  of  whether  the  plaintiff  owned  a  life  estate  or  an  estate 
in  fee,  the  evidence  showed  that  the  removal  of  the  hedge  increased  the  pro- 
ductivity of  the  property  and  thus  was  a  benefit  to  both  the  life  estate 
sad  tha  fee  aatata. 

This  cause  is  reversed  and  rmanded  tor  further  proceedings  not 
Inaonsi stent  with  this  opinion. 

Reversed  and  remanded* 
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STATE   OF   ILLI?-I0IS 

AI-'B'KLLATE   OOUrfT 

THIRD  DISTRICT 

February  Tern,  A.D.  1951 


General  No.  9722. 

Li:-ROY  CAUTHIEH, 

Plaintiff -Appellee, 

-vs- 


FAt^IiG   LA'-p   WORKS,    INC., 
a  Gov.  oration, 

Defendant-Apr:  ellant. 


Agenda  JJo.  6. 


Appeal  frora  the 

County  Court  of  Macon  County, 

Illinoie. 

3  42I.A.  714 
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D ADY ,  J : 


On  Novem'ber  1,  1949,  plaintiff-appellee  started  thie  euit 
in  a  Justice  of  the  peace  court.  Plaintiff  ar pealed  to  the  county 
court  fron  a  .-jud^ent  entered  in  Justice  court. 

At  the  conclueion  of  a  trial,  without  a  jury,  the  county 
court  entered  jud^ent  for  i:'238.;iard  ooets  in  favor  of  plaintiff 
and  apalnet  defendant.   Defendant  brings  this  appeal  from  Buoh 
JudgTBent. 

At  all  tiroeB  in  question  Chrie  Hansen  was  president  of 
defendant  company  and  in  charge  of  ite  plant  in  conjunction  with 
Henry  Vogt. 

Shortly  before  January  3,  1949,  plaintiff  and  a  reT'reeentative 
of  defendant  had  convereations  concerning  plaintiff  being  thereafter 
employed  by  the  defendant. 

On  January  3,  1949,  an  InstruTrent  in  writing  wan  executed 
by  defendant,  by  paid  Hansen,  which  read  as  follows: 
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"CONTRACT  AOREiziMEMT  BiiTWEEN  FARIES  LAMP  WORKS, 
INC.  AND  LLROY  G.  CjAUTHI^R  from  January,  1949 
to  January  19.53. 

Thie  will  confirTr.  our  conversation  and  apreeTnent 
whereby  we  agree  to  give  you  steady  ei^T'loyrient 
for  a  period  of  five  years  and  you  at-ree  to  work 
for  UP  for  a  period  of  five  years  in  the  following 
capacity: 

"To  operate  our  rlating,  polishing  and  any  other 
derartrrent  you  are  capable  of  oreratinsr  at  a 
ir.iniTnutn  salary  of  '1^0. no  per  ?reek.  ■»». 
"I,  LeRoy  0.  Gfauthier,  will  do  everything  possible 
to  promote  the  interests  of  the  Fariee  Lamp  Works, 
Inc.  during  the  period  of  this  agreement." 

One  coT.y  of  such  instrument  was  then  given  by  defendant  to 
plaintiff  and  one  copy  was  retained  by  defendant. 

Becendant  contends  this  suit  cannot  be  maintained  on  the 
"contract  arreerrient , "  clairainp-  the  instrument  was  not  signed  by 
plaintiff.   Ilaintiff  testified  that  the  copy  of  the  agreement 
retained  by  defendant  was  also  signed  by  plaintiff,  but  that  the 
coyy  retained  by  plaintiff  was  not  signed  by  hlw.   Whether  the 
COT  y  retained  by  defendant  was  si.gned  by  plaintiff  was  a  queBtion 
of  fact.   The  trial  court,  in  effect  found  it  was  signed  by 
plaintiff.   It  is  our  orinion  we  should  not  disturb  such  finding. 

Pursuant  to  said  agreeTient  and  about  January  '>,  1949,  plaintiff 
went  to  work  for  defendant  an  1  continued  such  work  until  October 
12th  or  13th. 

Maintiff  testified  that  about  October  12th  he  had  a  talk 
with  fenry  Vogt,  works  manager  of  the  defendant,  in  which  he  told 
Vogt  about  plaintiff's  work  being  interfered  with,  and  told  Vogt 
"sOTrething  would  have  to  be  done  about  it,"  meaning  thereby  that 
if  plaintiff  was  to  continue  to  run  his  der.artment  plaintiff 
would  have  to  run  it,  that  Vogt  then  said  that  plaintiff  was  to 
talk  with  Vogt  that  afternoon,  but  that  in  the  afternoon  the 
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plaintiff  could  not  find  Vogt,  that  the  next  morring  after  the 
plaintiff  went  to  work  Vogt  oane  to  hir-  and  paid,  "I  thought  you 
quit,"  and  plaintiff  said,  "No,  I  didn't  quit,  we  were  to  talk 
yesterday  afternoon  T^ut  we  didn't,"  that  Vogt  then  said,  "You 
can  flniph  out  the  rept  of  the  day,  "but  today  1p  all,"  and 
plaintiff  then  told  Vogt,  "if  I  am  being  fired  I  will  leave  now," 
and  Vogt  said,  "To  night  is  the  end  of  it." 

Vogt,  ae  a  witness  for  defendant,  testified  that  the  work 
produced  in  plaintiff's  derartment  was  not  satiefactory,  eo 
in  Beptemher  defendant  employed  an  inspeotor  to  cover  the  work 
while  it  wag  Qomlng   off  the  maohlnee,  that  thereafter  plaintiff 
complained  about  the  inspector,  that  Vogt  had  many  oonvereatlone 
with  plaintiff  about  "rejects"  of  work  done  in  plaintiff's 
department,  that  on  the  morning  of  October  11th  plaintiff  told 
Vogt  he  was  going  to  quit,  that  Vogt  then  told  plaintiff  he  could 
work  the  day  out  and  get  a  full  day'r  pay,  and  that  plaintiff  did 
work  all  of  that  day,  that  on  October  12th  he  saw  plaintiff  at 
work  and  told  plaintiff  he  thought  plaintiff  had  quit,  that  plaintiff 
then  said  he  had  not  auit,  and  said,  "Then  I  am  fired,"  and  Vogt 
said,  "You  are  not  fired,  you  quit  yesterday,"  and  tilaintlff  then 
said  he  was  going  to  leave  and  go  to  town.   Vogt  further  testified 
that  plaintiff  tiade  no  claim  for  further  pay  for  the  month  of 
July  until  this  suit  wap  brougJit. 

Harold  Reed,  an  eTrployee  of  defendant,  testified  that  the 
day  plaintiff  left  the  plant  he  told  the  witness,  "I  am  going  to 
leave,  I  quit,  I  an  not  ruttin*?  up  with  it."  This  conversation 
was  denied  by  plaintiff. 
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Whether  Plaintiff  was  unjuetly  discharged  or  voluntarily 
quit  was  a  queetion  of  fact  for  the  trial  judge  to  pase  on.   It 
ir  our  opinion  we  can  not  rroperly  hold  the  finding  in  effect  that 
defendant  wae  unjuetly  diBcharged  ig  contrary  to  the  manifest 
weight  of  the  evidence. 

As  to  moneye  claired  ty   plaintiff  to  he  due  hin^,  he  testified 
that  in  July  the  factory  shut  down  for  two  weeke  to  take  inventory, 
that  he  received  only  one  week's  ray  for  such  two  weeks,  and  that 
there  was  -1^0.,^  still  due  hi'?  for  the  other  week  of  such  shut 
down  period.   He  further  tsetified  t>Tat  the  day  after  he  was 
discharged  he  received  from  defendant  a  check  for  ?38,00  and  that 
from  the  time  he  wae  discharged  on  October  12th  until  the  oommence- 
tcent  of  thiF  Fuit  on  rioveraber  let  he  was  out  of  e'-'ployment. 

Defendant  now  contends  that  such  evidence  does  not  Justify 
a  judrrment  for  t238.00,  ctating  that  the  bill  of  particulars 
filed  by  plaintiff  claimed  only  fROO.  due.   As  a  matter  of  fact 
the  bill  of  particulars  stated  that  the  a-nount  due  was  "SlOO.oo 
in  pay  duo  from  the  month  of  July,   and  *200.^  representing  two 
weeke  pay  due  him  at  the  time  this  suit  was  filed." 

It  le  our  opinion  that  such  evidence  would  have  justified 
the  trial  court  in  finding  there  was  due  plaintiff  at  the 
conraenoepient  of  this  suit  olOC^Vor  the  week  he  was  not  paid  In 
July,  and  dai^ages  at  'ICCf^Tper   week  froin  October  12th  to  November 
1st,  less  t38.00,  which  would  have  anounted  to  nore  than  ?238.00. 
Therefore  such  evidence  justified  the  Judprnent  in  question. 

The  Judgment  of  the  trial  court  is  affirmed. 

Aff  ir"ied. 
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^Ik'l'^  OF  ILLINOIS 


APPELLATE  COURT 


KEBiiUARX  TEliW,A.D.1951 


General  No.  9730 


Bernice  I,  Van  Praag, 


Plaint iff -Appellee, 


vs. 


The  National  Cash  Register  Company,  a 
Corporation, 

Defendant-Appellant, 


THIKD  DISTRICT 


Agenda  No,  11 


342I.A.  715 


Appeal  from 
Circuit  Court  of 
Macon  County- 


Wheat,  J, 

Plaintiff-Appellee  Bernice  I,  Van  Praag,  brought  her  action 
in  forcible  entry  and  detainer  in  the  Circuit  Court  of  Macon  Co'onty 
to  recover  possession  of  premises  in  Decatur,  Illinois,  occupied 
by  defendant-appellant  National  Cash  Register  Company, 

Counts  I  and  II  of  defendant's  Amended  Answer,  alleging 
alternative  equitable  defenses,  v/ere  stricken  on  plaintiff's 
motion.  Defendant  elected  to  stand  on  its  /uiswer,  and  judgment 
for  possession  and  for  double  the  amount  of  rent  accruing  during 
the  period  possession  was  found  to  have  been  wrongfully  withheld 
was  entered  in  plaintiff's  favor,  from  which  Judijment  order  defen- 
dant appeals. 

Plaintiff's  ownership,  defendant's  possession  under  a 
lease  vrith  plaintiff's  immediate  predecessor  in  title  which  lease 
by  its  terms  expired  March  31,  1949,  service  of  notice  to  vacate, 
and  defendant's  refusal  are  admitted,  so  that  the  only  cuestlon 
before  this  Court  is  whether  either  count  of  the  Amended  Answer 
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states  a  defense  to  plaintiff's  action. 

The  following  letter  written  to  defendant  by  plaintiff's 
immediate  predecessor  in  title  is  attached  to  the  Amended  Answer 
as  Exhibit  1  and  relied  upon  in  connection  with  both  Counts: 

7  Feb,  46 

The  National  Cash  Register  Co#, 
f-lr.  A,  G,  Counsell, 
257  S.  Park  St., 
Decatur,  Illinois 

Dear  i-'ir,  Counsell: 

In  reference  to  our  discussion  of  a  renewal  of  your  lease 
for  five  years  at  the  time  it  runs  out  approximately  three 
years  hence,  there  are  several  things  I  wish  to  emphasize. 
In  the  first  place  the  present  rental  has  been  too  low 
for  more  than  ten  years  and  we  only  renewed  it  two  years 
at  the  game  level  for  the  reason  that  you  had  been  a  tenant 
since  our  building  was  built  and  also  to  avoid  getting  into 
a  prolonged  controversy  with  OPA,   However  to  extend  it 
another  five  years  is  impossible.  On  the  other  hand  I  wish 
to  be  reasonable,  so  due  to  your  long  tenancy  and  that  (sic) 
fact  that  you  are  going  to  do  some  remodelling,  I  am  willing 
to  extend  the  lease  another  five  years  at  the  rate  of  Eighty 
five  Dollars  (^35,00)  per  month.  This  figure  puts  it 
more  nearly  in  line  with  the  two  stores  on  either  side, 
all  of  which  are  of  the  same  rental  value.   Trusting 
this  will  be  satisfactory  to  you  and  your  company,  I  am, 

Very  truly  yours, 

(s)   Lauren  L,  Shaw 
Lauren  L.  Shaw 

Count  I  of  the  Amended  .answer  alleges  that  in  January,  1946, 
defendant  informed  the  then  owners  of  the  premises  that  it  desired 
to  remodel  the  interior  thereof,  and  therefore  desired  an  option 
to  extend  the  lease  then  existing  between  the  parties,  that  in  re- 
sponse and  in  consideration  of  the  remodeling  by  defendant,  the 
then  owners  notified  defendant,  by  means  of  Exhibit  1,  that  they 
would  extend  the  lease  for  five  years  at  a  rental  of  ^85«00  per 
month,  that  thereafter,  in  reliance  upon  Exhibit  1,  and  with  the 
full  knowledge  and  consent  of  the  then  owners,  defendants  made 
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extensive  improvements  on  the  interior  of  the  premises  at  a  cost 
of  ^^42.00. 

Count  I  further  allef;ie8  that  thereafter  plaintiff  entered 
into  negotiations  for  purchase  of  the  premises  and  that  at  her 
request  for  a  photostatic  copy  of  the  then  exist inj;  lease,  defen- 
dant furnished  sane,  to^- ether  v/ith  a  photostatic  copy  of  Exhibit 
1,  that  plaintiff  was  thereby  put  on  notice  of  defendant's  claim, 
but  made  no  inquiry  of  defendant  to  determine  by  what  right  it 
held  possession,  and  that  on  January  26,  1949,  defendant  informed 
plaintiff  by  letter  that  it  exercised  the  right  given  by  the  pre- 
vious owners  to  extend  the  term  of  the  lease,  a  copy  of  which  let- 
ter is  attached  to  the  Answer  as  Exhibit  2,  and  is  as  follows: 

January  26,  1949 

Mrs,  Bemice  I.  Van  Praag, 

Decatur, 

Illinois 

Dear  Mrs,  Van  Praag: 

It  is  our  understanding  that  you  are  the  new  owner 
of  the  premises  known  as  257  South  ^ark  Street,  Linx- 
weiler  Building,  your  City,  which  we  nave  been  renting 
under  the  lease  dated  luarch  2,  1944,  with  Lauren  L,  Shaw 
and  Charles  £•  Lee. 

We  are  pleased  to  state  that  we  hereby  exercise  the 
riijht  given  to  us  by  the  previous  owners  to  extend  our 
terra  for  a  further  period  of  five  years  beginning  April 
1.  1949,  and  ending  ^larch  31,  1954,  at  the  monthly  rent 
of  ^35,00,  in  accordance  with  the  letter  of  February  7, 
1946,  a  photoftat  of  which  is  attached. 

In  the  event  you  wish  us  to  prepare  a  new  lease,      \, 
please  let  us  know.  If  you  wish  to  prepare  the  lease,      \ 
please  do  so  and  we  snail  promptly  execute  and  return       ^ 
the  same. 

Yours  very  truly. 

The  National  Cash  Kegister  Company 
By 

K.  DILL,  Assistant  Treasurer. 
-  3  - 
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Count  II  alleges,  in  the  alternative,  that  in  January,  1946, 
defendant  requested  the  then  ovmers  to  make  certain  improveaents 
on  the  premises  and  to  increase  the  rent  in  such  sum  as  would 
fairly  compensate  them  therefor,  that  the  then  ovmerw  orally 
stated  that  they  were  willing  instead  to  extend  the  lease  for  a 
period  of  five  years  at  a  monthly  rental  of  v85.00  if  defendant 
would  make  the  improvements  at  its  own  cost  and  that  in  response 
to  defendant's  request  that  such  offer  be  put  in  writing  for  sub- 
mission to  its  officers  having  authority  to  accept  same,  the  then 
owners  submitted  Exhibit  1  evidencing  said  offer.  Count  II  fur- 
ther alleges  that  immediately  thereafter,  with  the  knowledge  and 
consent  of  the  then  owners,  and  in  reliance  upon  the  extension 
offered  in  consideration  of  making  improvements,  defendant  un- 
equivocally accepted  the  offer  by  making  numerous  permanent  im- 
provements at  a  total  cost  of  i4^242.00. 

As  to  Count  I,  defendant  contends  that  Exhibit  1,  Inter- 
preted in  the  li^ht  of  the  circumstances  alleged,  constitutes 
"an  absolute  agreement"  by  plaintiff's  predecessor  to  extend  de- 
fendant's lease  at  an  increased  rental  in  consideration  of  defen- 
dant's remodeling,  and  urges  tnat  no  acceptance  was  called  for 
other  than  performing  the  remodeling,  because  the  phrase,  "trust- 
ing this  will  be  satisfactory",  is  in  effect  a  statement  that  if 
the  proposition  contained  in  the  letter  was  not  satisfactory  tne 
writer  expected  to  hear  from  defendant. 

Although  Coxint  I  positively  alleges  that  defendant  informed 
plaintiff's  predecessor  tnat  "it  desired  an  option  to  extend"  th« 
lease  and  thereafter,  as  a  result,  received  Jixhibit  1,  defendant 
now  asserts  that  it  "has  at  no  tine  contended  that  the  letter  in 
controversy  is  an  option"  and  appears  to  suggest,  on  the  contrary, 
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that  Exhibit  1  constitutes  an  offer  which  was  accepted  when  defen- 
dant made  improvements  with  the  knowledge  of  plaintiff's  predecessor. 
Consequently,  it  is  not  clear  whether  defendant's  position  is  that 
the  offer  to  extend  the  lease  expressed  in  tlxhibit  1  is  an  irre- 
vocable offer  or  option  sought  by  defendant  and  given  by  plaintiff's 
predecessor  in  consideration  for  defendant's  retaodeling  or  promise 
to  remodel,  or  whether  the  remodeling,  or  promise  of  it,  is  a  part 
of  the  consideration  requested  for  the  extended  lease  term  itself. 
In  either  event  it  is  manifest  that  payment  of,  or  a  promise  to 
pay  rent,  at  the  rate  and  for  the  term  stated  in  Exhibit  1  is  a 
condition  upon  which  the  offer  to  extend  the  lease  rests. 

It  is  well  settled  that  the  power  to  create  a  contract  by 
acceptance  of  an  offer  terminates  at  the  tisie  specified  in  the 
offer,  or  if  no  time  is  specified,  at  the  end  of  a  reasonable  time. 
(Restatement  of  Contracts,  Sec,  40;  17  C.J, 3,,  399;  Miller  v,  111- 
inois  Life  Ins.  Co.,  255  Ill,App.,5B^;  McGivern  v.  Parkhill,  195 
Ill,App,^343;  Estate  Stove  C^^_jU-i^*nney.  234  Ill.App.j366),  As 
there  is  no  tine  limit  specified  in  Exhibit  1,  the  offer  therein 
contained  must  have  been  accepted  wit  .in  a  reasonable  time  in  order 
to  bind  the  parties.  While  Exhibit  2  is  made  a  part  of  Count  I, 
defendant  has  placed  little  or  no  reliance  upon  it  as  an  accept- 
ance of  the  offer  contained  in  Exhibit  1,  and  it  is  clearly  in- 
sufficient to  constitute  a  valid  acceptance,  no  authority  having 
been  cited  sugj^esting  that  a  reasonable  time  might,  in  these  cir- 
cumstances, extend  over  the  ..eriod  of  nearly  three  years  which 
elapsed  between  the  writing  of  Exhibit  1  and  Exhibit  2, 

Even  if  it  is  assumed  that  the  remodeling,  or  promise  of 
it,  is  a  part  of  the  consideration  requested  for  the  extended 
lease  term,  there  is  no  reasonable  basis  for  assuming,  in  the 
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circurastances  alleged,  that  defendant's  performance  of  the  re- 
modeling can  in  any  way  constitute  an  implied  acceptance  of  the 
rental  rate  or  terra  offered,  and  defendant  itself  has  not  so 
contended,  unless  by  indirection.   If  an  acceptance  of  the  lease 
extension  offer  could  be  so  implied,  not  only  the  lessor  but  the 
lessee  would,  of  course,  become  bound.   It  does  not  appear  that 
even  in  the  particular  circumstances  alleged,  the  making  of  im- 
proveneiits  could  render  defendant  liable  for  failure  to  pay  rent 
during  the  extended  term  had  action  been  brought  by  plaintiff. 

Furthermore,  any  possibility  that  the  parties  regarded  the 
making  of  the  improvements  in  question  as  an  implied  acceptance 
of  the  whole  offer  seems  clearly  negatived  by  the  construction 
which  defendant's  own  agent  put  upon  Exhibit  1  in  addressing 
Exhibit  2  to  plaintiff.   In  the  latter  letter  there  is  no  indi- 
cation whatever  that  defendant  regarded  the  remodeling  of  any 
effect  whatever  upon  the  rights  and  oblis^ations  of  the  parties 
with  respect  to  the  lease  as  the  remodeling  is  not  mentioned. 
On  the  contrary,  the  letter  purports  to  "exercise  the  ri^^ht" 
given  by  the  previous  owner  to  extend  the  lease  term,  indicating 
quite  clearly  that  defendant  did  not  regard  Exhibit  2  as  an  offer 
which  had  ripened  into  a  binding  contract  as  the  result  of  the 
completion  of  the  improvements,  and  further  indicating  that,  in 
defendant's  view,  Exhibit  1  was  a  continuing  offer  which  it  might 
at  any  time  accept  or  reject  as  it  saw  fit. 

Moreover,  it  seems  highly  questionable  whether  the  remodel- 
ing constitutes  any  part  of  the  consideration  requested  for  the 
five  year  term  offered.   It  is  to  be  noted  that  Exhibit  1  does 
not  describe  tne  improvements  to  be  made  in  any  way  whatever, 
either  as  to  nature  or  value,  a  feature  to  be  expected  in  deal- 
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ings  among  businessmen  in  order  to  prevent  the  undertaking  from 
being  illusory,  and  further  tnat  the  letter  does  not  say  "if  you 
will  do  or  promise  to  do  the  remodeling  which  we  have  discussed, 
I  am  willing  to  extend  the  lease"  but  instead  says  "due  ...  to 
the  fact  that  you  are  goin^  to  do  some  remodeling,  I  am  willing 
to  extend  the  lease  .  •  ." 

While  defendant  has  contended  that  plaintiff  was  bound  to 
inquire  by  what  right  defendant  was  in  possession  and  that  she  is 
charged  with  constructive  notice  of  all  facts  waicn  she  would  have 
ascertained  had  inquiry  been  made,  this  argument  begs  the  cuestion. 
It  appears  from  Count  I  that  plaintiff  did  inquire  before  purchase 
at  least  to  the  extent  of  requesting  a  copy  of  the  tnen  exif?ting 
lease,   while  defendant  was  perhaps  under  no  legal  obligation  to 
inform  plaintiff  that  it  claimed  an  extended  lease,  there  seems 
to  be  considerable  significance  in  the  circumstances  that  except 
for  the  fact  that  plaintiff  is  alleged  to  have  been  furnished  a 
copy  of  Kxhibit  1,  there  is  no  direct  allegation  that  defendant 
in  any  way  indicated  to  plaintiff  that  it  claimed  an  extended  term 
at  that  time. 

These  factors  are  suggestive  of  the  conclusion  that  the 
promise  to  remodel,  if  relevant  at  all,  was  given  in  consideration 
for  the  offer  to  extend  the  tenn  rather  than  for  the  extended  term 
offered.   If  this  is  the  case,  performance  of  the  remodeling  can- 
not constitute  either  acceptance  of  or  consideration  for  the  ex- 
tended term  because  the  remodeling  was  an  act  which  defendant  had 
already  bound  itself  to  perform  in  consideration  for  the  making 
of  the  offer. 

However,  even  if  it  is  assumed  that  plaintiff's  predecessor 
in  title  gave  defendant  an  irrevocable  offer  or  option  in  consid- 
eration for  defendant's  promise  to  remodel.  Exhibit  2  does  not 
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constitute  a  timely  exercise  of  the  option.  The  rule  appears  to 
be  the  same  with  respect  to  termination  of  an  irrevocable  offer 
due  to  lapse  of  tiine,  as  in  the  case  of  a  revocable  offer;  that 
is,  such  an  offer  is  terminated  after  the  lapse  of  a  reasonable 
time  in  tne  absence  of  any  express  provision  to  the  contrary  in 
the  offer  itself. 

It  appears  furthermore  that  delay  in  accepting  an  option 
has  been  viewed  more  strictly  than  in  the  case  of  a  revocable 
offer  because  the  party  s  eeking  to  enforce  the  option  is  not 
himself  bound,   (See  CM,,  29^;  17  C.J.S.400;  Hayes  v.  Q^Brien, 
149  Ill,p403), 

Accordingly,  it  is  clear  that  however  Exhibit  1  is  inter- 
preted, defendant  has  failed,  in  Count  1,  to  allege  facts  to  show 
that  tnere  was  a  timely  acceptance  of  the  offer  therein  contained 
resulting  in  a  binding  lease  extension  agreement. 

Count  II  proceeds  upon  the  theory  that  lixhibit  1  is  a  mem- 
oranduBi  of  plaintiff's  predecessor's  verbal  offer  to  extend  the 
lease  and  that  perfoi'^riance  of  the  improvements  in  question  was  a 
part  of  the  consideration  and"an  unequivocal  acceptance  of  the 
extended  lease  teirm  offered."  The  factual  allegations  of  Count 
II  differ  prioarily  from  those  of  Count  I  in  tnat  Exhibit  1  is 
alleged  to  have  been  tendered  in  response  to  a  recmest  for  a 
written  offer  which  could  be  submitted  to  agents  of  defendant 
having  authority  to  accept  or  reject  the  eame,  no  mention  what- 
ever being  made  of  Exhibit  2, 

Defendant's  argument  in  support  of  Count  II  is  based  en- 
tirely on  cases  in  which  oral  contracts  for  the  ourphaae  or  leas- 
in-^  of  real  estate  have  been  enforced,  the  doctrine  of  part-per- 
formance being  invoked  to  allow  proof  of  these  contracts  despite 
the  Statute  of  Frauds.  Defendant  appears  to  conclude  from  these 
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cases  that  when  acts  of  part-performance  are  shovm,  such  that  it 
would  be  inequitable  to  deprive  a  purchaser  or  lessee  of  the  value 
thereof,  equity  will  decree  performance  of  some  contract  to  re- 
lieve fron  the  hardship,  "^uch  is  not  the  law.  It  is  clearly 
recognized  in  decisions  relied  upon  by  defendant  that  even  though 
acts  of  part-perfonr.apce  are  shown  which  are  sufficient  to  avoid 
the  Statute  of  Frauds,  an  issue  of  fact  remains  as  to  whether  there 
was  an  offer  and  acceptance,   (Kelburg  v.  Dak  in.  337  Ili,App.».204; 
Anderson  v,  Collinson..  300  Ill,App,,22), 

It  does  not  appear  how  these  decisions  can  aid  defendant's 
Count  II,  because  as  the  pleadings  stand  before  this  court  no  ob- 
jection whatever  has  been  asserted  by  plaintiff  to  any  oral  state- 
ment alleged,  in  Count  II,  to  have  been  madd  either  by  defendant 
or  plaintiff's  predecessor.   Consequently,  defendant  has  not  been 
restricted  by  the  statute  of  Frauds  in  alleging  facts  to  show  that 
an  agreement  was  actually  consummated,  and  the  basic  question  is 
whether  it  has  succeeded  in  so  doing. 

Defendant's  primary  difficulty  appears  to  be  not  so  much 
a  lack  of  provable  evidence  as  an  over-abundance  of  written  evi- 
dence which  cannot  be  reconciled  with  an  oral  agreement  which  de- 
fendant might  otherv/ise  be  in  a  position  to  prove.  As  fiount  II 
is  framed,  the  naking  of  improvements  is  tiie  only  act  relied  upon 
to  show  that  plaintiff's  predecessorjs  offer  was  accepted.  For 
the  reasons  Heretofore  indicated  as  to  Count  I,  it  appears  that 
an  acceptance  of  the  whole  of  the  offer  contained  in  Exhibit  1 
cannot  be  implied  from  such  acts,  however  tney  are  regarded,  and 
tnat  accordingly  Count  II  does  not  allege  an  acceptance  of  the 
offer  contained  in  Exhibit  1, 

The  judgment  of  the  Circuit  Court  of  nacon  County  is 
affirmed. 

Affirmed,      >, 
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